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In the Court ol Appeals of the District of Columbia. 


No. 1827. 

Alfred B. Cosby, Appellant, 
vs. 

Moses Smith. 


a Supreme Court of the District of Columbia. 


Equity. No. 22438. 


Alfred B. Cosey, Complainant, 


vs. 


Rebecca Smith, Widow of Moses Smith, Deceased; Mary Rebecca 
Smith, Salvadorb E. Smith, Josephine Smith, Moses Smith, 


Willie S. Smith, George Diggs, Charles W. Fitts, Charles 
J. Hanback, and W. J. Newton, Trustees, Defendants. 


United States of America 


, District of Columbia, ss: 


Be it remembered, That in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Second Amended Bill. 

Filed April 14, 1902. 

In the Supreme Court of the District of Columbia. 

Equity. No. 22438, Docket No. —. 

Alfred B. Cosey, Complainant, 

vs. 

Rebecca Smith, Widow of Moses Smith, Deceased; Mary Rebecca 
Smith, Salvadore E. Smith, Josephine Smith, Moses Smith, 
Willie S. Smith, George Diggs, Charles W. Fitts, Charles 
J. Hanbacic, and W. J. Newton, Trustees, Defendants. 


And now comes the Complainant, by leave of the Court first had 
and obtained, and respectfully files his second amended bill in the 
above entitled cause and shows the Court as follows: 

1—1827a 









2 


ALFRED B. COSEY VS. MOSES SMITH. 


1. That lie is a citizen of the United States, a resident of the City 
of Newark in the State of New Jersey, and he brings this suit in 
his own right as the next of kin and heir at law of the late George 
Augustus .Butler, who died intestate and without issue at Hong 
Kong, China, about the — day of November, A. 1)., 1891. 

2. That the defendants Rebecca Smith, Mary Rebecca Smith, 
Salvadore E. Smith, Josephine Smith, Moses Smith, "Willie S. Smith, 
Charles IV. Fitts, Charles J. Hanback and W. J. Newton, are all 

citizens of the United States and residents of the District of 

2 Columbia; the defendant Josephine Smith is a patient at the 
Government Hospital for the Insane; the defendant George 

Diggs is a citizen of the United States, and was living in the city 
of Albany, State of New York, when last heard from; the defendant 
Rebecca Smith is sued in her own right as the widow of Moses Smith, 
deceased, in relation to any right of dower she may have in the here¬ 
inafter described real estate; the defendant Charles W. Fitts is sued 
as beneficiary, and Charles J. Hanback and W. J. Newton are sued 
as trustees under a deed of trust hereinafter set forth; all the remain¬ 
ing defendants are sued in their own right as the next of kin and 
heirs at law of George Augustus Butler, deceased. 

3. That George Augustus Butler being seized and possessed of the 
west one-half of lot seven in square eighty, lying situate and being 
in the City of "Washington, 1). C., died at. Hong Kong, China, as 
aforesaid, and left surviving him the following next of kin and heirs 
at law; viz: Mary R. Diggs, widow, now living in Boston, Mass. 
She is the daughter of Millie Manning, deceased, who was formerly 
Millie Smith, the sister of Susan Butler, formerly Susan Smith and 
mother of said George Augustus Butler deceased; said Alary R. 
Diggs is the aunt of said George Augustus Butler deceased; also 
Anna Cook formerly Anna Cosev, Moses Cosey, Lewis Cosey, Maria 
Casey, George Diggs and Helen Simms, formerly Helen Diggs, the 
children and heirs at law of Margaret Diggs, deceased, formerly 
Margaret Cosey, and the complainant Alfred B. Cosey, all said 

Coseys, except George Diggs and Helen Simms, are the 

3 children of Susan Cosey, deceased, formerly Susan Manning, 
a daughter of Millie Manning, who was formerly Millie 

Smith, as aforesaid, and sister of Susan Butler, the mother of George 
Augustus Butler as aforesaid, said Coseys are second cousins to 
George Augustus Butler deceased, said Helen Simms and George 
Diggs are third cousins to said George Augustus Butler, deceased; 
also Katie Diggs, Edward Diggs, Alice Diggs, George Diggs, and 
Arthur Diggs, all being the children of Jennie Diggs, formerly Jen¬ 
nie Manning, a daughter of Millie Manning, deceased, formerly 
Millie Smith, a sister of Susan Butler, deceased, all said Diggs are 
second cousins to George Augustus Butler, deceased; also Rebecca, 


married name was Smith and a sister of Susan Butler, the mother 
of George Augustus Butler as aforesaid, all said Smith- are second 
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cousins to George Augustus Butler deceased; also Susan A. Lewis, 
Maggie A. Lewis, Henry A. Lewis, and Shermonte W. Lewis, all 
being the children of Jennie Lewis deceased; formerly Jennie Smith 
the sister of Moses Smith deceased. She was the daughter of Mary 
Smith, whose married name was Smith, and sister of Susan Butler 
as stated above; all said Lewises are second cousins to said George 
Augustus Butler deceased. The above named persons being tenants 
in common are all the next of kin and heirs at law of the late George 
Augustus Butler now living in whom the title in fee simple to the 
west one-lialf ( J / 2 ) of lot seven (7), in square eighty (80) by law 
vested upon the death of said George Augustus Butler; a 

4 genealogical diagram of the family is herein filed, and com¬ 
plainant prays that the same may be read at the hearing of 

this cause. 

4. That the Complainant Alfred B. Cosey has purchased for a 
valuable consideration all the estate, right, title and interest of all 
the Lewises, all the Diggses, except George Diggs, and all the Coseys, 
and complainant has also purchased the interest of Helen Simms, 
formerly Helen Diggs, and George Diggs, the heirs at law of Mar¬ 
garet. Diggs deceased, formerly Margaret Cosey, and all tho said 
right, title, and interest of the said heirs at law in and to said real 
estate is now vested in your complainant Alfred B. Cosey by Quit¬ 
claim Deeds that have been delivered to him for the respective in¬ 
terests of said heirs, said deeds are recorded in the land records of 
tho District of Columbia. Complainant has been informed that the 

. defendant Moses Smith has purchased the interest of Arthur St. A. 
Smith for a valuable consideration, and now holds a deed recorded 
in liber Xo. 2558, folio 259, and also the interest 'of Mary K. Diggs 
by deed from Charles IV. Fitts recorded in liber 2593, folio 51 et seq. 
The said real estate is not susceptible of a division in kind, and it is 
for the best interest and advantage of all tho parties in interest that 
the west one-half (Ik) of said lot seven (7) in said square eighty 
(80) be sold and the proceeds divided among the parties according 
to their respective interests. 

5. That on the 13tli day of April, 1S99, Mary It. Diggs, being 

one of the heirs aforesaid, conveyed all her interest in and to 

5 the west one-half of lot seven in square eighty to Charles W. 
Fills by Quit-Claim Deed recorded in liber 2593, folio 49 

et mj.; that on the 24th day of June, 1901, said Charles IV. Fitts 
conveyed all his interest in and to the said described real estate by 
Quit-Claim Deed to Moses Smith, one of the heirs herein, and on 
said 24th day of June, 1901, said Moses Smith, heir as aforesaid, 
gave a deed of trust on his interest to Charles J. ITanbaek and W. .J. 
Newton, trustees, to secure said Charles W. Fitts the sum of $400.00; 
said Quit-Claim Deed is recorded in liber 2593, folio 51 et seq., and 
said deed of trust in liber 2593, folio 53 et seq., and office copies are 
herein filed and made a part of this bill, marked Exhibits “B,” “C ” 
and “D.” 

6. That complainant has been informed and so believing alleges 
and avers that Moses Smith, deceased, in his lifetime took possession 
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of said real estate after the death of George Augustus Butler, de¬ 
ceased, and collected all the rents and profits up to the time of his 
death in February 1900; that all the Smiths, parties herein, except 
the widow, are the children of Moses Smith deceased, heirs of 
George Augustus Butler as aforesaid, that the full possession, control 
and enjoyment of said real estate since the death of their father 
Moses Smith, has been held and enjoyed by the son Moses Smith as ' 
trustee for all the heirs and he has collected all the rents and profits 
thereof accruing since the death of his father Moses Smith, and has 
fraudulently applied the same to his own use and has refused to 
account for the same. 

7. That during the summer of 1899, complainant had the 

6 land records of the District of Columbia examined and found 
that Albert Marshall who was not in possession of said real 

estate at the time nor had he had possession of said real estate at any 
other time, was the owner of a tax lien against said real estate evi¬ 
denced by a tax deed therefor executed and delivered to him from 
the Commissioners of the District of Columbia, and complainant 
further alleges that on or about the 7th day of April, A. D., 1897, 
Robert Y. Slater purchased the west one-half (Ve) of lot seven (7) 
in square eighty (80) at a tax sale for the sum of $61.41 and re¬ 
ceived a tax certificate for the same, that on or about the 7th day 
of May, A. D., 1897, said Robert Y. Slater assigned said tax certifi¬ 
cate to J. II. Rotliert, and said tax certificate was by said J. II. 
Rothert assigned to said Albert Marshall, and on or about the 16th 
day of May, A. 1)., 1899, said Commissioners of the District of 
Columbia executed and delivered a tax deed for said real estate to 
said Marshall as aforesaid; that complainant immediately entered 
into negotiations with said Marshall on behalf of all the heirs of 
George Augustus Butler for the purchase of said tax deed, that said 
Marshall demanded the sum of three hundred dollars for his tax 
deed, and complainant then and there requested said Marshall to 
have all the back taxes cancelled by a suit which said Marshall had 
filed and was then pending at his own expense before payment of 
said three hundred dollars would be made to him that said Marshall 
agreed to have all the back taxes cancelled, said back taxes amounted 
to $301.75 besides penalties, and were cancelled by suit in this Court, 
said suit is Equity Cause No. 20662; that complainant noli- 

7 fied Moses Smith, who held possession of said real estate for 
the heirs and had so hold possession for a long time prior 

thereto, that said Marshall held a tax deed and demanded that he 
Moses Smith purchase said tax lien out of the eight or nine years’ 
rent received by him as Trustee for all the heirs of George Augustus 
Butler from the property that upon information and belief, eom- 



Marshall by Quit-Claim Deed on or about the 11th day of October, 
1899, said Quit-Claim Deed is recorded in liber No. 2438, folio 218 

-C +1** _ t\» * j p n i i . 


et seq. of the land records of the District of Columbia, and complain¬ 
ant avers that the purchase of said tax title by Moses Smith as 
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trustee for the heirs in his lifetime, enures to the benefit of all the 
heirs of George Augustus Butler upon contributing their pro rata 
share of the expense of the purchase. That since the death of the 
father Moses Smith on or about the 2d day of February, 1900, his 
son Moses Smith has held possession of said real estate under and by 
virtue of his right, title and interest as heir and as trustee for all the 
other heirs of George Augustus Butler and he has fraudulently 
appropriated all the rents and profits of said real estate to his own 
use. 

8. Complainant avers and charges that Moses Smith in his life¬ 
time being a trustee in possession as aforesaid collected all the rents 
and profits from said real estate for about nine years, and out of 
the rents and profits collected from said real estate paid for said 
tax title for the benefit of the heirs herein named at com- 

8 plai mint’s request; that the son Moses Smith lived in‘the 
same house with the father Moses Smith, and complainant 

charges that the son Moses Smith had full knowledge and due and 
proper notice of the right, title and interest of all the heirs of 
George Augustus Butler deceased in and to said real estate at and 
before the time of the purchase of said tax title from said Marshall, 
and further that the son Moses Smith had due and proper notice 
that said tax title was purchased for the benefit of the heirs of 
George Augustus Butler, and that complainant promised and agreed 
to contribute his pro rata of the expense of said tax title at the final 
settlement of the interest of the heirs; that after the death of the 
father Moses Smith, the son Moses Smith admitted his title and pos¬ 
session of said real estate as an heir of George Augustus Butler as 
aforesaid, and was together with the other heirs of George Augustus 
Butler sued in respect to said real estate as an heir in this Court, 
said suit is Equity Cause No, 13,(512, and complainant prays that 
the papers in said Equity Cause, including the amended bill and 
decree proconfesm may — be read at the hearing of this cause. 

Complainant therefore prays: 

1. That the west one-half (!■{») of said lot seven (7) in said square 
eighty (80) may be sold by a trustee or trustees appointed by decree 
of this Honorable Court for that purpose, and the proceeds thereof 
distributed according to the interests of the said parties in interest. 

2. That an account of all the rents and profits collected from 

the said real estate may be rendered so that the same may 

9 be equalized and each party in interest receive a just propor¬ 
tion thereof. 

3. That a receiver may be appointed to receive the rents of said 
real estate and hold the same subject to the order of this Court. 

4. That, if necessary, a guardian ad litem , or other suitable 
person, may be appointed to represent the defendant Josephine 
Smith. 

5. That the T T nitcd States writ, of subpoena may issue against 
"Rebecca Smith, Mary Rebecca Smith, Salvadore E. Smith, Josephine 
Smith, Moses Smith, Charles W. Fitts, Charles J. TTanback, W. J. 
Newton, and Willie S. Smith, and an order of publication against 
Mary R. Diggs and George Diggs, commanding them and each of 
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them to appear and answer the exigency of this second amended 
bill, the oath to the several answers is hereby expressly waived. 

b, That complainant, may have such other and further relief as 
the nature of the case mav require. 

ALFRED B. COSEY, 

Per JOSEPH II. STEWART, 

11 is Solicitor. 


Pica of Defendant Smith. 

Filed June 3, 1902. 

In the Supreme Court of the District of Columbia. 

Equity. No. 22438. 

Alfred B. Cosey 

IS. 

Rebecca Smith et al. 

This defendant, by protestation, not confessing nor 

10 acknowledging all or any part of the matters and things in 
the said Bill of Complaint contained to he true in matter 

and form as the same are therein set forth, for plea nevertheless to 
said hill doth plead and aver: 

That the said complainant has no right, title or interest in or to 
the west half of Lot No. Seven in Square No. Eighty, the premises 
mentioned in the said hill of complaint, or in or to any part thereof; 
and that the said complainant does not hold and never has held pos¬ 
session of the said premises or of any part thereof; hut that this de¬ 
fendant is now, and has been for a long time, to wit, since the first 
day of January in the year 1899, in possession of the whole of the 
said premises, and that he has full, complete and perfect legal title to 
the same, his said possession and legal title being adverse and hostile 
as well to the claim of the said complainant as to that of the heirs 
of George A. Butler, the person mentioned in the said hill of com¬ 
plaint; that this defendant claims his said title to the said premises 
under and hv virtue of a deed from one Albert Marshall and Marion 
Y. Marshall, his wife, dated on the 11th day of October, in the year 
1899, running to and in favor of this defendant, which said deed 
was executed hv the said Marshall and his wife in due form of law, 
and for a valuable consideration paid by this defendant to the said 
Marshall, and was by the said Marshall delivered to and accepted by 
this defendant, and duly recorded in Liber 2433 at folio 218 et scq., 
one of the land records of the District of Columbia; that the said 
Marshall derived title to the said real estate under and by virtue of 
a deed conveying the same to him, duly executed and 

11 delivered to the said Marshall by the Commissioners 
of the District of Columbia, dated on the 1 (fill day 

of May, in the year 1899, and duly recorded in Liber 2379 
at folio 409 et seq., one of the land records of the Dis- 
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trict, of Columbia; that the said Commissioners of the District 
of Columbia, in conveying the said premises and executing the said 
deed to the said Marshall, acted in pursuance of and exercise of the 
power vested in and conferred upon them, the said Commissioners, 
by the acts of Congress authorizing, directing and regulating the sale 
of real estate for the non-payment of taxes assessed thereon. The 
said Commissioners had full and complete right, power and authority 
to sell and convey the said premises, and did, by the said deed, sell 
and convey the entire title and property in and to the said premises, 
for a valuable consideration, to the said Marshall, and that the title 
so conveyed to the said Marshall, and afterwards, as aforesaid, by 
him conveyed to this defendant, was and is a good, valid and suffi¬ 
cient title to the said premises, and that the said title so acquired by 
this defendant is independent of and paramount to the title of the 
heirs of the said George' A. Butler mentioned in the bill of the said 
complainant. 

This defendant is advised that this honorable Court is without 
authority or jurisdiction to hear and determine controversies as to 
the title to real estate, and will not decree partition in a case where 
the title of the complainant is disputed. 

All these matters and things this defendant doth aver and plead 
in bar of complainant’s amended bill, and prays the judg- 

12 ment of the Court whether he shall be compelled to make any 
further or other answer to the said bill. 

And this defendant, not waiving his said plea, but relying thereon 
and for better supporting the same, and because he has been, in and 
by the complainant's bill, taxed and charged with fraud and fraudu¬ 
lent conduct, in compliance with the rule of this Court requiring an¬ 
swer to such charges, doth answer to so much of the said bill as 
charges fraud and for answer saith: 

That it is not true that Moses Smith, the father of this defendant, 
now deceased, in his lifetime purchased the title of Alfred Marshall 
to the premises described in the said bill of complaint, either on the 
Hth day of October. 1809. or oil any other date, or that the deed 
of Albert Marshall mentioned in the bill of complaint, and also 
hereinabove, was made in favor of or delivered to the said Moses 
Smith, the father of this defendant, or that he, the said father 
of this defendant, had acquired or claimed any right title • or 
interest in or to the said premises under or by reason of the said deed. 
This defendant, on the contrary, avers the fact to be that he himself 
purchased the said title from the said Marshall, with his own money, 
in his own interest and for his own benefit, during the lifetime of 
his said father; and that he, the said defendant, holds the said deed 
and the title to and the actual possession of the said premises in his 
own right and adversely to the claim of the heirs of the said George 
A. Butler, and not as trustee, agent or co-tenant of the said heirs or 
any of them; that as such owner of the said premises this defendant 
has for a long time, to wit: since about the first day of Jan- 

13 uarv, 1899, collected the rents accruing from the same, as 
he had the right to do, and has not accounted to the said 
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complainant or to any one else for the same, because he was not 
bound so to do. And this defendant expressly and explicitly denies 
that he has in this matter acted fraudulently or with any intent to 
defraud the complainant or any other person, and that the complain¬ 
ant or any other person has been defrauded by anything said or done 
bv this defendant. 

And this defendant prays to be hence discharged with his reason¬ 
able costs in this behalf sustained. 

MOSES SMITH. 

Personally appeared before me Moses Smith, the defendant, and 
upon oath says that the aforegoing plea and answer is true in fact 
and not interposed for delay. 

MOSES SMITH. 

Subscribed and sworn to before me this 3rd dav of .Tune 1902. 

J. R, YOUNG, Cl’k, &c., 
By R. J. MEIGS, Jr., 

Ass’t Cl’L 

I certify that I believe this aforegoing plea to be good in law. 

CIIAS. W. FITTS, 

Sol. for Def’d. 


14 Replication. 

Filed .Tune 19, 1902. 

In the Supreme Court of the District of Columbia. 

Equity. No. 22438. 

Alfred B. Cosby, Complainant, 

vs. 

Rebecca Smith et at... Defendants. 

The Complainant hereby joins issue with the plea of defendant 
Moses Smith filed herein to the second amended bill. 

JOSEPH TT. STEWART, 

Solicitor for Complainant. 

Decree on Mandate of the Court of Appeals. 

Filed June 4, 1906. 

In the Supreme Court of the District of Columbia. 

Equity. No. 22438, Doc. 50. 

Alfred B. Cosby 
vs. 

Moses Smith et al. 

Upon consideration of the mandate of the Court of Appeals of 
the District of Columbia lately filed in this cause, and in accordance 
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therewith, it is this 4th day of .June, 1906, adjudged, ordered 
15 and decreed that the decree herein passed on the tenth day 
of January, 1905, be, and the same hereby is, reversed and 
vacated. 

And it is further adjudged, ordered and decreed that the defend¬ 
ants herein do have and recover of the complainant Alfred B. Cosey 
the costs of this suit expended by the said defendants in the Court 
of Appeals, amounting to two hundred and seven dollars and ten 
cents, and that they have execution therefor as at law. 

WENDELL P. STAFFORD, Justice. 


Motion to Refer Cause to an Examiner in Chancery. 

Filed June 16, 1906. 

In the Supreme Court of the District of Columbia. 

Equity. No. 22438. 

Alfred B. Cosey, Complainant, 

vs. 

Rebecca Smith et al., Defendants. 

And now comes the Complainant in the above entitled cause and 
moves the Court to refer this cause to an examiner in chancery 
to take additional testimony in support of the second amended 
bill as indicated in the opinion of the Court of Appeals. 

JOSEPH IT. STEWART, 
Attorney for Complainant. 


16 To Messrs. C. A. Keigwin and C. W. Fitts, Attorneys for 
Defendants. 

(Jentlemen : Please take notice that T shall call the above motion 
up for the consideration and action of the Court thereon on Friday 
June 29th, 1906, at. 10 A. M 4 or as soon thereafter as counsel can 
be heard. 

JOSEPH H. STEWART, 
Attorney for Complainant. 

Service accepted this 26th day of June 1906. 

CHAS. W. FITTS. 

Motion to Dismiss Bill, 


Filed -March 6, 1907. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 22438. 

Alfred B. Cosey, Complainant, 

vs. 

Moses Smith et al. 


Now comes Moses Smith, one of the defendants in the above 
entitled cause, and moves the Court to dismiss the bill of complaint 
herein filed, for the reasons following: 

2—1827a " 
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I. That the complainant has failed to prosecute the said cause 
with due diligence, and has been guilty of such laches as disentitle 
him to the relief prayed for if lie were otherwise so entitled. 

17 II. That the complainant has wholly failed and refused to 
pay the costs incurred by the defendants, and adjudged to 

them, in the Court of Appeals, and has disregarded the mandate of 
the said Court in that behalf. 

III. That the evidence heretofore taken in the said cause by the 
complainant, wholly fails to support the material averments of the 
bill; that it is obvious that such evidence can not be supplemented in 
such way as to establish the said averments; and that the evidence 
introduced by the defendants fully and incontrovertibly disproves all 
of the said averments. 

IV. That the bill can not be entertained by this or by any other 
court, of equity for the reason that the defendants deny the title of 
the complainant as alleged in the said bill and plead an adverse title 
outstanding in the defendant Moses Smith. 

V. That the said bill discloses upon its face facts which disentitle 
the complainant to the. relief by him prayed; namely, that the said 
complainant is not and never has been in possession of the premises 
sought to be partitioned; that he has been disseised of the same, and 
is kept, out of possession thereof, by the defendant Moses Smith; and 
that the said Moses Smith is, and at the beginning of the suit was, 
in actual physical possession of the said premises, claiming the same, 
under a title apparently valid and regular, against the complainant 
a.nd all the world, and receiving the rents and profits thereof, and re¬ 
fusing to account to the complainant for the same; wherefore the 

said bill is a pure ejectment bill and shows matter which is 

18 not within the jurisdiction of anv court of equity. 

0. A. KEIGVTN, 

0. W. FITTS, 

Solicitors for Moses Smith. 

Mr. Joseph II. Stewart, Solicitor for A. B. Cosey: 

Please take notice that I shall ask the action of the Court upon 
the foregoing motion, before Mr. Justice Gould, on next Friday, the 
8th day of March, 1907, at ten o’clock, or as soon thereafter as coun¬ 
sel can be heard. 

C. A. KEIGWTN. 

Final Decree. 

Filed May 1, 1907. 

In the Supreme Court of the District of Columbia. 

Equity. No. 22438. 

Alfred B. Cosey, Complainant, 

vs. 

Rebecca Smith, Moses Smith, et al.. Defendants. 

The above entitled cause corning on to be heard upon the motion 
of the defendant Moses Smith to dismiss the several bills of complaint 
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filed herein, and the same having been argued by counsel for the re¬ 
spective parties and duly considered by the Court, and it ap- 

19 pearing to the Court from the record herein that the com¬ 
plainant is not in possession of the property in his said bills 

mentioned and sought to be partitioned and that the defendant Moses 
Smith is in possession thereof and claiming the same adversely to the 
said complainant under an independent and hostile title, it is by the 
Court this 1st day of May 1907 adjudged, ordered and decreed that 
the said motion of the said defendant be, and the same hereby is, 
granted, and the original bill of complaint and the several amended 
bills are accordingly dismissed, without prejudice; and it is further 
adjudged, ordered and decreed that the said defendant Moses Smith 
do have and recover of the said complainant Alfred B. Cosey the costs 
of this action by him expended to be taxed by the clerk of this 
Court, and that he have execution therefor as at law. 

ASHLEY M. GOULD, Justice. 

From the foregoing decree the complainant Alfred B. Cosey, by 
his counsel, in open Court prays an appeal to the Court of Appeals 
of the District of Columbia, and the same is allowed him, and the 
penalty of the bond to secure the costs on such appeal is fixed in the 
sum of Fifty dollars. 

ASHLEY M. GOULD, Justice. 

Memorandum. 

May 15, 1907.—Appeal Bond, filed. 

20 Testimony of One Witness on Behalf of Complainant. 

Filed August 25, 1892. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 13612. 

Henry Hannah 
vs. 

1, Butler; 2, Unknown Heirs of George Augustus Butler. 

Washington, D. C., July 28 th, 1892, 

Thursday, 2 o’clock p. m. 

Met pursuant to notice at the office of Frank W. Hackett, Esq. 
for the purpose of taking testimony on behalf of complainant in 
above entitled cause: 

Present, Frank W. Hackett, Esq., on behalf of complainant, 
whereupon the taking of testimony in this case was adjourned until 
Friday July 29th, at 11 o’clock A. M. 

Friday, July 29 th, 1892—11 o’clock a. m. 

Met pursuant to adjournment at the same place as before. 

Present Frank W. Hackett Esq., on behalf of complainant, and 
James II. Smith, Esq., on behalf of the widow of George A. Butler. 
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1 


Whereupon the above named James II. Smith was produced as a 
witness on behalf of complainant, and having been duly 

21 sworn was examined 

By Mr. Hackett: 

I am a resident of the District of Columbia, and have lived here 
for the past 42 years, that is since my birth. I am an attorney at 
law and the solicitor of record in this cause for the widow of the 
late George Augustus Butler. I have known George Augustus 
Butler nearly all my life. He spent the latter part of his time 
abroad, and he died abroad. I represented him here as agent and 
attorney in looking after the interest he had in some real estate in 
this District. All of the estate he had in this District consisted of a 
piece of real estato described in the proceedings in this cause. I 
know of my own knowledge that he had no personal estate, and that 
the entire estate that- he died seized of consisted only of the real estate 
described in these proceedings. The property is located on the north 
sido of F St. near the corner of 22nd, northwest, and is improved by 
a very old frame shanty, entirely out of repair, producing no rental 
value whatever. He left surviving him a widow, but no children, 
lie has no heirs at law on his father’s side, but left surviving him, 
as I have been informed, the children of two sisters of the mother 
of the late George Augustus Butler, some of whom reside in the 
District of Columbia, and others in New York and Nebraska. I 
know that Mr. Butler was married, from his own statement to me 
of that fact, and from correspondence that T have had with his widow 
since his death. I know further that he had no cliildcn, from 
representations he made me, and from correspondence I have had 
with his widow since his death. 

22 The property in controversy should be sold for the reason 
that it is non-productive, and is rapidly absorbing its value 

by reason of taxes, &c. accumulating. 


Subscribed and sworn to before me this 1st dav of August, 1892. 

JOHN A. SWEENEY, 
Examiner in Chancery. 

Whereupon the taking of further testimony in this cause was 
adjourned to Saturday July 30th, 1892, at 11 o’clock A. INI. 

Saturday, July 30f7c, 1892—11 o’clock a. m. 

Met pursuant to adjournment at the same place as before; 
Present same parties. 


Whereupon the further examination of James II. Smith was 
continued 

By Mr. Hackett : 

Q. Have you any means for identifying Mrs. Butler, who has 
written you letters, as being actually the person who is the widow of 
George Augustus Butler? A. I have no means except as I have 
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stated, from correspondence with her, and from information given 
me by William E. Matthews, who made a trip to Europe last 
August. 

23 Q. I am to understand then, that in case of distribution 
of the proceeds of sale of this real estate you will submit 

proper proof of the actual marriage and identity of this person? 
A. I expect to do that. 

Q. State whether or not you, at any time, acted as the agent of 
Mr. Butler in collecting rents and paying taxes? 

The Witness: Of Mrs. Butler? 

Mr. Hackett: Of Mr. Butler? 

A. T did. 

Q. State whether the tax bill for second half of tax for the year 
ending June 30th, 1SS5, that I now hand you, is recognized by you 
as the tax bill paid under those circumstances? A. It. is. 

Mr. Hackett: I submit this lax bill to bo introduced in evidence 
and ask the examiner to attach it to the testimony to be marked 
Exhibit No. 1. 

Q. State whether or not, after T informed you that Russell & Co. 
had a claim upon the rents in question, you conferred with me, and 
brought me a bundle of papers, consisting of tax receipts, insurance 
policies, and matters of that description for the purpose of showing 
your right hitherto to act as agent for that property? A. T did. 

Q. And you recognize those papers now in my possession? A. 
I recognize those papers as the papers I turned over to 

24 you. 

Q. What was Butler’s age, if you know? A. In my 
opinion he was a man of about 53 or 55 years old. 

Q. You are familiar with Butlers handwriting, arc you not?” 
A. I am. 

Q. You have seen him write? A. Yes, sir. 

Q. Please examine the letter attached to the bill, dated Shanghai, 
30th Oct. 1890, also a letter dated. Shanghai, 22nd January, 1891, 
both addressed to Russell & Co., Shanghai, and testify what you 
recognize as to the handwriting with reference to the signatures? 
A. The first is in the handwriting of Oeorgc A. Butler; the signature 
to the second letter is in his handwriting. The body of it, I don’t 
know in whoso handwriting it is. 

Q. Now will you examine the signature to the power of attorney, 
dated 21st of January 1891 and tell me as to the signature there? 
A. Yes. I am satisfied that is the same signature, his signature. 

Q. Do you know anything of your own knowledge as to the 
indebtedness of George A. Butler to Russell & Co.? A. I have no 
knowledge of it whatever. 

Q. Who has been collecting rents, if any, from this property of 
late? A. T don’t know. I am not. I stopped as soon as 

25 I was advised of his death. 

Q. Was there any other reason for stopping? A. I under¬ 
stood there had been an assignment made of his interest in that 
property, and for the further reason the tenant would not pay any 
rent. 
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Q. Describe the properly? A. 11 is an old frame building two 
stories high. 1 suppose it is the oldest house on F St. from 17th St. 
to the river as to its fitness to be rented. It is not a. liouso that could 


be rented. It ought to be condemned. 


JAMES II. SMITH. 


Subscribed and sworn to before me this 1st day of August, 1802. 

JOHN A. SWEENEY, 
Examiner in Chancery. 

Exhibit No. 1. 

Washington City. 

Folio 170. 

Ilcnrv Butler to the District of Columbia, Dr. 

For Tax on Real Estate for the Year Ending June 30, 1885. 
Tax, $1.50 per 8100 Assessed Valuation. 


Lot. 

W / 27 


Value of Value of Total assessed 
lot. impr’ineut. value. 

$1380 $300 $1680 


To 2 half of tax. 

To penalty of — per cent, 


$12.60 


Advertising. 


Total 


Received payment, 


JOHN F. COOK, 

Collector, 1). G., 


[Across lace:] Collector’s Olliee, District of Columbia, May 27, 
1885. Paid by Check. J. II. Smith Att’y. 

[On margin:] Office of Collector of Taxes, 216 41 Street, Wash¬ 
ington, D. C. 

26 Order to Take Testimony. 

Filed July 19, 1892. 

Supreme Court of the District of Columbia. 

Eq. No. 13612. 

Henry Hannah, Assignee, 

v. 

A. S. Butler & al. 

On motion of Frank W. Ilackett solicitor for the plaintiff this 
cause is this 19th July 1892 referred to J. A. Sweeney Esquire, an 
examiner of this Court, to take testimony, 


A. B. HAGNER. 
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Testimony of Two Witnesses on Behalf of Complainant. 

Filed June 21, 1893. 

Tn the Supreme Court of the District of Columbia. 

In Equity. No. 13612. 

Henry IIaxnau 
vs. 

1, Butler; 2, Unknown Heirs ok George Augustus Butler. 

484 La. Aye., Washington, D. 0., 

June 13th, 1893—3 o’clock p. m. 

Met pursuant to notice, to take further testimony in this 
case. 

27 Present; Frank W. Haekett, Esq. for plaintiff, who states 
that he notified Mr. Mattingly, counsel for Moses Smith, and 

Mr. Mattingly stated that he did not care to be present and also noti¬ 
fied Mr. James 11. Smith, counsel for the widow of George Augustus 
Butler, and Mr. Smith likewise stated that he did not think it neces¬ 
sary for him to be present to cross-examine. 

Whereupon Isaac Johnson, a witness produced for and on behalf 
of the complainant and who being duly sworn deposes and says: 

My name is Isaac Johnson. My age is 74. I live on K St. between 
17th and 18th Streets, 174(1 K St. Mv office is in the Architect’s 

is 

Office, Mr. Clark, on Capitol Ilill. 1 knew George Augustus Butler, 
son of TTenrv ITill Butler, when lie was a very small bow I knew the 
father Henry Hill Butler very well. Commodore Rogers lived ou 
Greeley Point tills side of the Arsenal. I knew Henry Butler. That 
has been 50 years ago, more than that. We were always together, 
lie lived in the same house with us with Commodore Rogers. He was 
his hodv servant. 1 knew him here when he lived on G St. near 

i 

22nd. I frequently saw him. To the best of my knowledge he had 
no brothers or sisters. I think 1 would have known it if he had. I 
knew him from a child up. Tic married a girl by the name of 
Smith; her first name was Susan. He had children. I knew noth¬ 
ing about Susan’s mother or father, but I knew she had one or two 
sisters. One of the sisters married a man bv the name of Shumont 
Smith. That was an older sister. Shumont Smith had 

28 children. 1 don’t know who the other sister married. I was 
only slightly acquainted with Susan. 

his 

ISAAC x JOHNSON. 


mark. 


Witness;: 

GEORGE D. BROOKES. 
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Subscribed and sworn to before me llvis thirteenth da.y of June 
A. D. 1893. 

JOHN A. SWEENEY. 

Washington, D. C., 

June 14 th, 1893—5 o’clock p. m. 

Met pursuant to notice at the residence of the witness hereinafter 
named—No. 613 22nd St. N. W. 

Whereupon Richard Smith was produced as a witness on behalf 
of the plaintiff who being first duly sworn to testify the truth the 
whole truth and nothing but the truth deposes & says. 

Direct examination. 

By Mr. Hackett: 

I am 91 years old. I was a messenger at the Naval Observatory. 
For the last few years have not been doing anything. I enjoy 
pretty good health. I have seen all the Presidents since Jefferson. 
1 saw Jefferson too. J can recollect the War of 1812. T live at No. 

613 22nd. St. N. W. 1 have lived about forty years in this 
29 neighborhood. 1 knew Ilcnrv Ilill Butler. He lived around 
the corner and T helped him build the house where lie lived. 
He was owned by Commodore Bogers. I knew him when lie lived 
at Greenleaf point. We were intimate friends. At the time he died 
he left no brother or sisters, and 1 don’t know that lie ever had 
any. If he had I think I should have known it. I think it more 
than forty years ago that he built the house he lived in. His wife 
was Susan Butler. She outlived him. 

his 

RICHARD x SMITH, 
mark. 


Subscribed and sworn to before me this 14th day of June, A. D. 
1893. 


JOHN A. SWEENEY, 


Examiner in Chancery. 


District op Columbia, as: 

I, John A. Sweeney, an Examiner in Chancery of this Court, do 
hereby certify that at the request of counsel for the complainant, 
Mr. Frank W. Hackett, 1 proceeded to take the testimony of the 
foregoing witnesses at the times and places mentioned in the caption 
thereof, that said witnesses were by me first duly sworn to testify the 
truth, the whole truth, and nothing but the truth touching the mat¬ 
ters in controversy, that their testimony was taken down by me from 
their oral statements, and thereupon signed by them in my presence. 

JOHN A. SWEENEY, 

Examiner in Chancery. 
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30 Appellant’s Directions to Clerk for Preparation of Transcript. 

Filed .June 12, 1907. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 22438. 

Alfred B. Cosey 
vs. 

Rebecca Smith, Moses Smith et al. 


The clerk will please prepare a transcript of the record in the 
above entitled cause for use upon the appeal taken by Alfred B. 
Cosey to the Court of Appeals in the District of Columbia. 

And the said Alfred B. Cosev, appellant, hereby designates the 
following parts of the record to be included in the transcript as 
sufficient' for the detenu illation of the questions to be presented 
upon said appeal, viz.: 

Decree pursuant to mandate, tiled .Tune 4th, 1906. 

Motion to refer cause to Examiner, filed June 26, 1906. 

Motion to dismiss bill and notice, tiled March 6, 1907. 

Motion to dismiss Bill granted and appeal noted, Bond <$50.00, 
filed May 1, 1907. 

Appeal Bond for $50.00 approved, filed May 15th, 1907. 

And the following depositions found in the record of Equity Cause 
No. 18.612, entitled Hannah vs. Butler: 

31 Deposition of .Tames TI. Smith, filed August 25, 1892. 

Deposition of Isaac Johnson, filed June 21, 1893. 

Deposition of Richard Smith, tiled .Tune 21, 1893. 

JOSEPH IE STEWART, 

Solicitor for Appellant. 

Received copv of the foregoing this 10th day of June, 1907. 

C. A. KEIGW1N, 

Sol'r for Appellee. 

Appellee's Directions to Clerk for Preparation of Transcript. 

Filed June 13, 1907. 


In the Supreme Court of the District of Columbia. 

In Equity. No. 22438. 

Alfred B. Cosey 
v.s. 

Moses Smith et al. 

In making the transcript on appeal in the above entitled cause, 
the Clerk will please include therein, in addition to those designated 
by the appellant, the following papers: 

3—1827a 
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First. The second amended bill of complaint, filed April 14, 
1902. 

Second. The plea of Moses Smith, filed June 3, 1902. 

32 Third. The replication to the said plea, filed June 19, 
1902. 

C. A. KEIGWIN, 

• Solicitor for Moses Smith. 

Service accepted this 13th day of June 1907. 

JOSEPH II. STEWART, 

Solicitor for Appellant. 

Order Extending Time in Which to File Transcript of Record. 

Filed June 25, 1907. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 22438. 

Alfred B. Cosey 
vs. 

Rebecca Smith, Moses Smith et al. 

Upon motion of Alfred B. Cosev, it is by the Court, this 25th 
day of June A. D. 1907, ordered that the time for filing the 
transcript of record in this cause in the Court of Appeals be. and the 
same is hereby extended until the 15th day of September A. D. 1907. 

33 Supreme Court of the District of Columbia. 

United States of America, District of Columbia, ss: 

T, John Pi. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 
to 32, both inclusive, to be a true and correct, transcript of (be record, 
according to directions of counsel herein filed, copies of which arc 
made part of this transcript, in cause No. 22438, in Equity, wherein 
Alfred B. Cosey. is Complainant, and Rebecca Smith, ct al., are 
Defendants, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the city of Washington, in said District, 
this 5th day of August, A. D. 1907. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUITRMAN, Ass’t Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1827. Alfred B. Cosey, appellant, vs. Moses Smith. Court of Ap¬ 
peals, District of Columbia. Filed Sep. 12, 1907. Henry W. 
Hodges, clerk. , ' 
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OCTOBER TERM, 1907. 


ALFRED B. COSEY, 

Complainant, 


vs. 


' No. 1827. 


REBECCA SMITH, Et Al., 

Defendants. / 


BRIEF ON BEHALF OF APPELLANT, 


JOSEPH H. STEWART, 

jot' l la at. 
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OCTOBER TERM. 1907. 


Alfred B. Cosey. 

Complainant, 


vs. 


Rebecca Smith et al., 

Defendants. 


No. 1827. 


BRIEF ON BEHALF OF APPELLANT. 

In this appeal Alfred B. Cose}' is appellant, and the 
defendant, Moses Smith, is appellee, said Moses Smith 
heretofore on the 10th day of January, 1905 (Record No. 
1546, p. 138), secured a severance from his co-defendants 
and prosecuted his appeal in this Honorable Court 
from a decree of sale and partition passed by Mr. Justice 
Anderson in the Supreme Court of the District of Colum¬ 
bia ; said appeal being known as No. 1546 in this Honor¬ 
able Court (R. No. 1546, pp. 132,133). This Honorable 
Court reversed the said decree of sale and partition passed 
in the court below, and on the 4th day of June, 1906, 
R. No. 1827, pp. 8, 9, Mr. Justice Stafford signed a decree 
reversing and vacated the said decree of sale and partition 
passed on the 10th day of January, 1905, with costs ; 
that on the 16th day of June, 1906, said Cosey, by his 
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attorney, filed his motion to refer the cause to an Exam¬ 
iner in Chancery to take additional testimony in support 
of his second amended bill ; that Mr. Justice Gould sug¬ 
gested, during the time that a motion for dismissal was 
pending, that it was unnecessary to enter an order on this 
motion, saying that Cosey could take his testimony when¬ 
ever he desired. That on March 6,1907, R., p. 9, said 
Moses Smith filed his motion to dismiss complainant’s 
bill for sale and partition, and on the 1st day of May, 
1907, R. 1827, pp. 10, 11, a decree was passed by Mr. 
Justice Gould in the Supreme Court of the District of 
Columbia adjudging complainant to be out of possession 
of the property mentioned and dismissing the original 
bill of complaint and the several amended bills without 
prejudice. Complainant, Cosey, now prosecutes his ap¬ 
peal from said decree of dismissal passed on May 1st, 
1907. 


Statement of Facts. 

George Augustus Butler was seized and possessed of 
the real estate described in the second amended bill at 
the time of his death in November, 1891. He left a 
widow, Mary or Annie Butler, an English woman, who 
is an unnaturalized alien, R. 1546, pp. 36, S6, 97, 128, 
136. He left no children of his own, and no paternal 
heirs. R. 1827, pp. 12, 15, 16. That the only surviv¬ 
ing next of kind and heirs at law of George Augustus 
Butler are those on the maternal side. They are all fully 
designated in the third paragraph of the second amended 
bill, R. No. 1827, pp. 2, 3, and a family diagram of said 
heirs is shown in R. 1546, pp. 11,12. 

It was sought by proceedings in equity No. 13,612, on 
behalf of Henry Hannah, who claimed a lien for money 
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advanced to George A. Butler in his lifetime, to divest 
the title to said property from the heirs of George A. 
Butler and place it in a trustee for sale, the proceeds of 
which were to be applied in satisfying Mr. Hannah’s al¬ 
leged lien. The trustee failed to sell the property under 
the decree passed on December 15, 1892, R. 1546, pp. 
136, 137, and on the 8th day of August, 1900, R. 1546, 
pp. 141, 142, 143, 144, an amended bill was filed by 
Henry Hannah, praying that his claim already adjudi¬ 
cated be declared a lien on said real estate as against the 
heirs of George A. Butler. After a hearing on the plead¬ 
ings, proof and argument of counsel, the original and 
amended bills were dismissed on the 24th day of April, 
1901, R. 1546, pp. 148, 149. Long before the bill was 
dismissed in equity cause No. 13,612, Moses Smith, the 
father, who was a tenant in common with complainant 
Cosey, secured the possession of the property as heir, R. 
1546, p. 139, and held the same as a tenant in common 
with complainant Cosey for several years prior to the 29th 
day of June, 1899, R. 1546, pp. 139,140, and during the 
time of his possession and while he was collecting rents 
from the property, the same was sold for taxes, a tax deed 
was delivered about the 16th day of May, 1899, by the 
Commissioners of the District of Columbia to Albert Mar¬ 
shall, this was during the time of the father’s possession, 
R. 1546, pp. 138, 139. That the father, Moses Smith, 
informed Cosey in the summer of 1899 while he was in 
possession of the property as a tenant in common that he, 
Moses Smith, had bought the tax title for the benefit of 
all the heirs, R. 1546, pp. 40, 56, 57, and when in Octo¬ 
ber, 1899, during the father’s lifetime, the tax deed from 
Albert Marshall to Moses Smith was recorded, complain¬ 
ant Cosey believed, relied and acted on the statement of 
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the father that the tax deed was in the father’s name. 
Iu August) 1900, after the death of the father, Moses 
Smith, Henry Hannah filed an amended bill against 
Cosey, young Moses Smith, and the other heirs of George 
A. Butler, R. 1546, p. 141 ; that Cosey answered this bill 
as an heir, R. 1546, pp. 145, 146, 147, but young Moses 
Smith and others did not answer, bat allowed a decree 
pro confesso , which was never set aside, to be entered 
against him and them as heirs of George A. Butler. 

During all this time no fact was stated and no act was 
committed by young Moses Smith indicating that an ad¬ 
verse claim was to be made by him against Cosey’s right 
as a tenant in common in this property. But Cosey filed 
his answer to the amended bill in the Hannah suit and 
conducted a vigorous defense on behalf of the heirs, and 
finally succeeded in having the Hannah suit dismissed at 
his own expense. Young Moses Smith did not file an 
answer, in the Hannah suit, but after the dismissal of 
that suit, Cosey filed his bill for sale' and partition, 
and the first notice received of young Moses Smith’s 
claim to adverse possession, came when the plea was filed. 
Young Moses Smith had lived almost continuously under 
the same roof with his father, Moses Smith, from his 
boyhood until his father’s death in February, 1900, and 
after Cosey had filed his orginal bill young Moses Smith 
in his plea replied that it was he, young Moses, who 
held possession of said property since January 1, 1899, and 
that it was he and not his father, Moses Smith, who had 
purchased the tax deed thereby inferring that his dead 
father was a perjurer as to the possession of said real 
estate. (See affidavit of Moses Smith, the father, R. 
1546, pp, 138, 139.) 



Points. 


1. The court erred in dismissing the bill without consid¬ 
ering further evidence, showing that the paternal heirs 
of George Augustus Butler were extinct, and that the 
maternal heirs of George Augustus Butler were his sole 
surving heirs. 

2. The court erred in deciding that defendant, Moses 
Smith, held said real estate adversely to Oosey under the 
alleged tax deed. 

3. The court erred in deciding that Moses Smith was 
in sole possession of said real estate, and that Cosey as 
tenant in common was ousted. 

This case has been argued before this Honorable Court, 
and is reported in the 26 App. Cas., D. C., 569. Your 
Honors decided that the case disclosed by the record at 
that time was defective, for the reason that the record 
failed to show an extinction of the paternal heirs of 
George A. Butler. A motion and certain depositions 
aimed to cure the defect were subsequentlv filed, but the 
motion was overruled. 26 App. Cas., D. C., 580. Your 
Honors directed and declared “That the appellee must 
now retry his case in the court below, where he will have 
the opportunity to have it heard upon all the evidence 
available.” The court below failed to shape its action in 
harmony with this principle quoted from your Honors’ 
opinion, but doubtless acted upon the position that it 
mattered not how perfect the evidence adduced by Cosey 
showing the extinction of the paternal heirs of George 
Augustus Butler, the bill nevertheless must be dismissed. 
No opinion was filed by the court. • 
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The record as now presented shows the extinction of 
the paternal heirs of George A. Butler, R., pp. 12, 15, 16. 
Consequently the surviving maternal heirs are the ones 
rightfully entitled to his property. The heirship of Cosey 
as one of the maternal heirs is conclusively shown. The 
affidavit of Moses Smith, deceased, shows that Cosey and 
others are heirs, R. 1546, pp. 138, 139. Robert Diggs, a 
member of the family -who has no interset in this property 
for the reason that his mother Mary Diggs conveyed her 
interest to Mr. Fitts who subsequently conveyed it to 
young Moses Smith, says that Cosey is an heir, R. 1546, pp. 
44 to 49, 66. Cosey’s testimony shows that he is a blood 
relative, also Lucy Ingram’s testimony, R. 1546, pp. 28 to 
30. 

It it strange that the father, Moses Smith, knew Cosey’s 
connection to the family, but young Moses Smith professes 
ignorance and yet he lived with his father under the 
same roof during the last ten years of that father’s life, 
R. 1546, p. 98 and talked about this property in the 
family circle, R. 1546, pp. 98,105. The affidavit of Moses 
Smith,"deceased, satisfies the rule that one must first estab¬ 
lish his connection with the family by some testimony 
other than that of his own. A number of the heirs have 
conveyed their interests by Quit Claim Deeds to Cosey. 

Second. The court erred in deciding that defendant, 
Moses Smith, held said real estate adversely to Cosey 
under the alleged tax deed. 

(a.) The Pleadings. 

The pleadings and testimony did not justify the action 
of the court in dismissing the bill on account of the pre¬ 
tended adverse possession of Moses Smith under the tax 
deed. Cosey filed his second amended bill for sale and 
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partition on April 14tli, 1902, R. 1827, p. 1; Moses Smith 
filed his plea to the bill on June 3d, 1902, R., p. 6 ; Cosey 
filed his replication to the plea on June 19th, 1902, 
R. 1546, p. 23. The court on the 23d day of June, 1902, 
ordered Moses Smith to take testimony in support of his 
plea, and allowed him sixty days for the purpose. Cosey 
was allowed thirty days in which to take testimony in de¬ 
fense to said plea, R. 1546, p. 24. Moses Smith failed to 
adduce any testimony whatever in support of his plea. 
It then became unnecessary for Cosey to take any testi¬ 
mony in defense to the plea, for the reason that his rep¬ 
lication was a good and sufficient denial of the plea 
both in law and in fact. 

“A general replication, which alone is now used 
in equity, is a general denial of the truth of de¬ 
fendant’s plea or answer, and of the sufficiency of 
. the matter alleged in it to bar the plaintiff’s suit, 
and an assertion of the truth and sufficiency of 
the bill.” 

Vanvibber vs. Beirne, 6 W. Va., 158, 180. 

Story Eq. PL, 9 Ed., Sec. 878. 

Stewart vs. Conrad, 100 Va., 128, 133. 

It will be plain that the replication not only denies the 
truth of Moses Smith’s plea, but also denies the sufficiency 
of the matter alleged in it to bar complainant’s suit for 
sale and partition, and in addition reasserts the truth 
and sufficiency of the allegations of the bill to main¬ 
tain his suit. Without testimony supporting the plea 
it was ineffective, and the court was right in overrul¬ 
ing it as false. Moses Smith filed his motion to extend 
his time in which to take testimony to support his plea 
after his time had actually expired. He asked the court 
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to extend what he did not have, and his motion was 
rightly overruled. Moses Smith being in default of tes¬ 
timony at the hearing, and his plea having been over¬ 
ruled on account of his default, complainant was entitled 
to\i discovery under the rule, and the court rightfully 
directed complainant Cosey to produce proof of his heir¬ 
ship before passing a final decree. The court might have 
passed a decree at once, and, so far as Moses Smith’s plea 
was concerned, could properly have done so. This ac¬ 
tion of the court is upheld as being correct by the follow¬ 
ing authorities : 

Dows vs. McMichael, 12 Paige (N. Y.), 342. 
Adriaans vs. Lyons, 8 App. Cas., D. C., 536, 539. 
Kennedy vs. Cresswell, 101 U. S., 641, 642. 

“If a plea be allowed upon argument, the 
plaintiff may take issue upon it and proceed to 
disprove the facts upon which it is endeavored to 
be supported and that he does this by filing a re¬ 
plication in the same manner as if the defendant 
had answered the bill in the usual way. ” 

Daniel’s Chan. PI. & Pr., Sec. 5, p. 697 5 ed. 

“ The complainant may either set down a plea 
for argument or file a replication to it. * * * 

If he replies to the plea, joining issue upon the 
facts averred in it, and so puts the defendant to 
the expense and trouble of proving his plea, he 
thereby, according to the English Chancery Prac¬ 
tice, admits that if the principal facts stated in 
the plea are true, they are sufficient in law to bar 
his recovery, and if they are proven to be true, 
the bill must be dismissed without reference to the 
equity arising from any other facts stated in the 
bill. ” 

Farley vs. Kittson, 120 U. S., 303. 
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The same doctrine is upheld in Gernon vs. Bocaline 2, 
Wash. (U. S.), 199. 

The court rightly refused to accept the averments of the 
plea as proof of the facts alleged in it and required that 
testimony be presented showing that the facts alleged 
were true. Litigants would be in a precarious condition 
if it were possible to put one out of court merely by the 
use of a skillfully devised combination of words without 
the imperative necessity of proof of the facts alleged. In 
the case at bar, the defendant seeks to defeat the object 
of the bill by the mere use of words and not by good and 
sufficient testimony showing the facts to be true as alleged. 
He insists that the mere saying that his possession is 
adverse and his title hostile is sufficient to oust the juris¬ 
diction of the court and send Oosey to a court of law. 

The court is entitled to know that there is in fact an 
adverse possession and that there is in reality a hostile 
title and not a void tax title which in conscience is no 
title. A void title is no obstacle to partition. 

“That the mere suggestion or claim of adverse title in an 
answer is of itself sufficient to oust the jurisdiction of a 
court of equity in a partition suit, even though the claim 
be spurious and the suggestion be without foundation in 
fact or in truth, is a proposition that we must regard as 
wholly inadmissible. It is not consonant with reason, 
and it is not supported by any authority.” 

Smith vs. Bulter, 15 App. Cas. D. 0., 345, 353. 

“The pleader must show that his plea is meritorious 
and not fraudulent or a sham intended to delay.” 

Smith vs. Bulter, 15 App. Cas. D. C., 345, 353, 354. 








When a plea is filed to a bill, it is well settled in equity 
pleadings that a complainant is at liberty to adopt any 
one of the following methods: he may join issue on the 
plea by filing a replication or he may set the plea down 
for argument, if he joins issue by filing a replication, 
the defendant must adduce evidence to make his plea 
good and if the defendant fails to adduce good and suf¬ 
ficient evidence in support of his plea it will be over¬ 
ruled at the hearing as false. If the issue be found in 
favor of the defendant the bill of complaint will be dis¬ 
missed, but if the issue be found in favor of the com¬ 
plainant the court may at once proceed to a decree. 

Dows vs. McMicliael, 2 Paige (N. Y.), 342. 

Farley vs. Kittson, 120 U. S., 303. 

Adriaans vs. Lyons, 8 App. Cas. D. C., 532, 536 
539. 

Kennedy vs. Cresswell, 101 U. S., 641, 643. 

The sufficiency of the plea as to matter and form having 
been regularly presented to the court at a final hearing 
and a decree having been passed upon the matter 
alleged in the plea, it subsequently became res judicata 
and Moses Smith, is not entitled to set up again the same 
facts either in answer in testimony or in argument. 

Pentlarge vs. Pentlarge, 22 Fed. Rep., 413. 

16 Ency. PI. Pr., 626. 

Young Moses Smith insists that the words of his plea 
and not its truth wipes out the rights of complainant in 
this property. His averments though bold and sweeping 
are not supported by facts shown either in the record No. 
1546 or in the record presented at the present time. 
The sixth, seventh and eighth paragraphs of the 
second amended bill aver an equitable relation first 




between the father, Moses Smith, and afterwards with 
the son, Moses Smith, and certain fraudulent conduct 
on the part of the son, Moses Smith. The plea diligently 
evades the equity and fraud expressed and implied 
in the second amended bill. He asserts that he is 
now and has been in possession of the whole of said 
premises since the first day of January, 1899. He has 
sworn to this in his plea and in his testimony. R, 
1546, pp. 9S, 100, 105. The father’s possession of this 
property was complete as long as he lived, and, so far as 
the evidence discloses, the property was held by young 
Moses Smith as a tenant in common with the other heirs 
until the bill for partition and sale was filed. The father, 
Moses Smith, in his affidavit, filed July 5,1899, R. 1546, 
pp. 138, 139, declares that he has held possession of said 
real estate as heir for several years. According to the 
pleadings, it seems that both the father and the son 
held the entire possession of said real estate at the same 
time, and that the possession of each was adverse to the 
other, one holding as an heir for all the heirs of George 
Augustus Butler, and the other holding adverse to all 
the heirs, including his father. This was the condition 
that prevailed during the time that young Moses Smith 
lived in the same house with his father. 

The father died February 2, 1900, but it does not ap¬ 
pear anywhere that he was ever < ^ppossessed. Young 
Moses Smith does not question the truth of his father’s 
affidavit, and before it can be set aside young Moses 
must show that his father did false swearing in his affidavit 
filed July 5, 1899. The father being in possession, as he 
swears that he was, the presumption is that he continued 
in possession until the day of his death. It is the rule 
of presumptions that a condition once shown to exist is 
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presumed to continue until the contrary appears, and 
nothing is shown in the case that is contrary to the 
possession of the father during his lifetime. 

“ When, therefore, the existence of a person, or 
personal relation, or a state of things, is once es¬ 
tablished by proof, the law presumes that the per¬ 
sons, relation, or state of things continue to exist 
as before until the contrary is shown, or until a 
different presumption is raised from the nature of 
the subject in question.” 

1 Greenleaf on Evidence, Sec. 41, 14th Ed. 

The rule, in the case of tenants in common, is that the 
relation of trustee exists between the heir holding the 
corporal possession of the property and the other heirs. 
Consequently Moses Smith, the father, was a trustee for 
Cosey and the other heirs. Young Moses Smith claims 
that he managed this property during the time his father 
was in control as trustee for the heirs. Now if young Moses 
Smith did, as he claims, he was his father’s representa¬ 
tive or agent, and, as such, he could acquire no right in 
the property inconsistent with his father’s right or his 
father’s trusteeship. As his father’s agent he had no 
broader authority to accomplish what his father could not 
lawfully accomplish, neither could young Moses Smith do 
for himself under the cover of his agency what his father 
was prohibited frotj^ doing as trustee. His father was 
aware of what was being done, R. 1546, pp. 91, 98, 105. 

The testimony, R. 1546, p. 105, shows that the father 
knew what young Moses Smith was doing for him with 
regard to the possession of his property. His father was an 
old man, and if young Moses collected rents, as he claims 
during his father’s lifetime, he no doubl did so in obedi¬ 
ence to his father’s request and carried the rents to his 




father’s roof where young Moses Smith also lived, R. 1546, 
pp. 98, 109, the rents so collected from time to time no 
doubt formed a fund out of which the tax deed was pur¬ 
chased from Albert Marshall. The matter was talked 
over in the family, R. 1546, p. 105. John West was the 
tenant who occupied the premises for a long time. He 
says that young Moses Smith never called at the house 
during the time that he lived there, but that the father, 
Moses Smith, was up there quite often, R. 1546, pp. 119, 
120. The testimony of Cosey shows that Moses Smith, 
the father, informed him that he, the father, held posses¬ 
sion of the property on behalf of the heirs just prior to 
his death in 1900, R. 1546, pp. 61, 62, 63, 67. The testi¬ 
mony of Robert Diggs is to the same effect, R, 1546, p. 67. 

This testimony, together with the father’s affidavit, in 
which he swore that he himself was in possession of this 
property as an heir, fixes his status as trustee for the heirs. 
The father was a tenant in common with Cosey whom he 
mentions as one of the heirs. He entered into the pos¬ 
session of this property, and held the same under his law¬ 
ful right as an heir, and also with the consent of his 
co-tenant Cosey, with whom he held frequent interviews 
in reference to this property during his lifetime. 

Not a single misunderstanding arose between Cosey 
and Moses Smith, the father, to shake or destroy the re¬ 
lation of mutual trust and confidence reposed in him by 
Cosey, and Cosey felt safe and secure in leaving his rights 
in this property in the possession of Moses Smith, the 
father. This fiduciary relation by operation of law 7 con- 
stitues Moses Smith, the father, a trustee. 

Zeller’s Leessee-rs. Eckers, 4 How (U. S.), 289, 295. 

Freeman Co-teuancy and Partition, sec. 151. 

Tisdale vs. Tisdale, 84 Tenn., (2 Sneed), 596, 599. 
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(lb.) The Name. 

Moses Smith, the father, during his lifetime was known 
by the simple name of Moses Smith, but after he had 
died and the second amended bill had been filed, his 
name was changed by his son, Moses Smith, to Moses W. 
Smith, No doubt, it was thought that the insertion of 
the initial W. in his father’s name would better enable 
him to accomplish the fraudulent deprivation of the in¬ 
heritance rightfully belonging to the other heirs. 

The law knows but one Christian name, and a person 
may show that he is known as well without as with a 
middle name. 

Gaines vs. Stiles, 14 Pet. (U. S.), 322, 327. 

The tax deed is in the name of Moses Smith who was 
lawfully in possession of the property at the time. It does 
not show the descriptive designation of “junior” or 
“younger” which it should show if young Moses Smith 
were the real grantee. 

The best authority as to the correct name, is the father 
himself. He declared his name to be Moses Smith,—not 
Moses W. Smith. Affidavit filed July 5,1899, R. 1546, 
pp. 138, 139. 

Other people who had a long acquaintance with the 
father say that his name was Moses Smith. 

The testimony of Lucy Ingram, Alfred B. Cosey, 
Robert Diggs and John H. West, one of young Moses 
Smth’s witneses and the father himself say that the name of 
the father was simply Moses Smith—not Moses W. Smith. 

Where father and son have the same name and live in 
the same locality, it will be generally presumed in the 
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absence of the addition of junior to the name that the 
father is meant. 

Lepiot vs. Browne, 1 Salk, 7. 

Brown vs. Benight, 29 Am. Dec., 372, 375, 376. 

Padgett vs. Lawrence, 40 Am. Dec., 232, 235. 

Where there are two persons of the same name, father 
and son, as Joseph Burr, Sr., and Joseph Burr, Jr., an 
entry to Joseph Burr would mean the father without ex¬ 
planation. 

Burr vs. Burr, 4 Harr. (Del), 130, 131. 

Where the name of a party is given without any de¬ 
scription of elder or younger the elder is always presumed. 
In the present case, George Johnson means George John¬ 
son, the elder, unless the contrary is expressed. 

Singleton vs. Johnson, 9 M. & W. 67, 68. 

Since the name of the grantee in the tax deed is Moses 
Smith, the father’s name, and not Moses Smith junior, it 
cannot under the circumstances be inferred that young 
Moses Smith is the person named as grantee. 

It is difficult to perceive how young Moses Smith who 
has been so active in the elimination of the heirs from 
their inheritance would be so careless as to permit the 
omission of the word “junior” after the name in the deed 
if he, and not his father, had been the real grantee in the 
tax deed. 


(c.) Tax Deed. 

The ruling of the court requiring proof of the facts 
showing the legality and completeness of the tax title as 



averred in the plea, is in strict compliance with all the 
authorities on the subject: 

“An individual cannot be divested of his pro¬ 
perty without his consent until every substantial 
requisite at law has been complied with ; proof of 
the regularity of the proceedings devolves on the 
person claiming under the tax sale.” 

Early vs. Doe, 16 How, U. S., 610, 618. 

“There must be express statutory authority for selling 
lands for taxes and as such sale is in the nature of an ex- 
parte proceeding, there must be, in order to make out a 
valid title, a substantial compliance with the provisions 
of the law authorizing the sale. 

A statutory power to be validly executed, must be ex¬ 
ecuted according to the statutory directions. 

The notice of sale, etc, must give the correct name of 
the owner of the land to be sold. 

The burden of proof is on the holder of the tax deed to 
maintain his title by affirmatively showing that the pro¬ 
visions of law have been complied with.” 

Marx vs. Hauthorn, 148 U. S., 172, 180. 

“In the sale of land for taxes under a special 
authority, great strictness is required, and proof of 
regularity is on the claimant.” 

Rokendorff vs. Taylor, 4 Pet. (U. S.), 349, 359. 

One who claims title to the property of another under 
summary proceedings where a special power has been 
executed as in case of land sold for taxes, is bound to 
show every fact necessary to give jurisdiction and au¬ 
thority to the officer, and a strict compliance with all 
things required by the statute. 






A legal assessment is the foundation of the authority 
to sell; and if this objection (illegal assessment) be sus¬ 
tained it is fatal to the deed. 

Parker vs. Overman, 18 How., U. S., 137. 

This court has held that an assessment kept in the 
name of a deceased person for a number of years was 
void under the act of 1894 (28 Stat. atL., Chap. 282, 287). 
The present tax deed was acquired under the act of 1894, 
and the assessment in the case at bar is precisely like the 
Kami Case. The property was assessed and carried in the 
name of George A. Butler, deceased, from the date of his 
death, in 1891, to the 7th day of April, 1897, at which 
time the land was sold in the name of George A. Butler, 
deceased, on an assessment that was invalid according to 
the act. The Commissioners, in violation of the act, on 
the 16th day of May, 1899, delivered a tax deed to Albert 
Marshall, based on a sale and an assessment in the name 
of George A. Butler, deceased, B.. No. 1546, p. 124. The 
father, Moses Smith, one of the heirs and one of the 
owners, was seized in fee simple at the time, and was and 
had been in the actual possession of said land for several 
years prior thereto. The ownership or title of the other 
heirs was several and distinct, and they had a right to be 
apprised of the fact that property assessed in their names 
for taxes was to be sold for failure to pay the same. 

Kann vs. Kiug, 25 App. Cas., D. C., 188. 

Congress had two objects in view in requiring this 
notice (i. e., advertisement), be given: 1. To apprise the 
owner of the property ; and, 2, to give notice to persons 
desirous of purchasing. The objects are important. It 
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is necessary for the interest of the owner that he should 
be informed of a proceeding which, unless arrested by the 
payment of the tax, would divest him of his property. 

Roukendorf vs. Taylor’s Lessee, 4 Pet., U. S., 348, 
362, 363. 

The assessment, as shown in the tax deed from the 
Commissioners to Marshall,is notin compliance with the 
statute, and for this reason it is void. 

Execution b} 7 public officers of power to sell land for 
taxes must be in strict pursuance of the statute. 

Thatcher vs. Powell, 6 Wheat (U. S.), 119, 127. 

Williams vs. Peyton, 4 Wheat (U. S.), 77. 

A person claiming under a tax deed must show that 
all legal requisites have been complied with. 

Dunn vs. Gaiues, 1 MeLean (U. S.)., 328, F. C., 
4176. 

A tax deed is invalid unless every prerequisite pre¬ 
scribed by statute has been performed. 

Cook vs. Lasher, 73 Fed. Rep., 708. 

Title to be acquired under statutes authorizing sale for 
taxes is stricti juris. 

Olsen vs. Bagley, 10 Utah, 495. 

One of the averments of his plea is that he is in posses¬ 
sion of said property under a full, complete and perfect 
legal title to the same, aud the plea shows that this title 
is a tax title. If the legal implications of a full, perfect 
and complete legal title, be eliminated, or, in other words, 
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if the legal essentials of a full, perfect and complete legal 
title be excluded from consideration, and the naked words 
of the averment alone be accepted as proof of the matter 
alleged, then the position of young Moses Smith in the 
accomplishment of his fraudulent design of depriving his 
co-heirs of their interest in this property would be greatly 
strengthened. The averment of a full, perfectand complete 
legal title implies that young Moses Smith’s vendor was 
seized in fee and was in possession ; that the consideration 
was stated with a distinct averment; that it was bona fide 
and truly paid, independently of the recitals in the deed. 
That notice of equity and liens was denied previous to 
and down to the time of paying the money and the de¬ 
livery of the deed. That the title purchased was ap¬ 
parently perfect, good at law, a vested estate in fee simple, 
and was by a regular conveyance. This is the substance 
of the rule laid down in Boone vs. Chiles, 10 Pet. (U. S.), 
211, 212. In the case at bar the tax deed is the basis of 
the title. The vendor of the tax deed was not seized in 
fee, he was not in possession and never had been in posses¬ 
sion. Young Moses Smith had notice of the lien and 
the claim of Cosey as an heir before his father’s death 
and before the money was paid and before the tax deed 
was delivered. 

Third. The court erred in deciding that Moses Smith 
was in sole possession of said real estate, and that Cosey, 
as tenant in common, was ousted. 

“ Tenants in common are persons who hold by unity of 
possession. The possession of one is the possession of the 
other, and the taking of the whole profits by one does 
not amount to an ouster of his companion.” 

Gage vs. Gage, 66 N. H., 282, 289. 
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“ Tenancy in common is a joint estate, in which there is 
unity of possession, but separate and distinct title. The 
tenants have separate and independent freeholds or lease¬ 
holds in their respective shares, which they manage and 
dispose of as freely as if the estate was one in severalty. 
There is no restriction upon their power of alienation, 
and a tenant may dispose of it by will, while the heirs of 
an intestate tenant will inherit the estate.” 

Gage vs. Gage, 66 N. H., 282, 290. 

Tenants in common, as hath been said, are those that 
come to the land by several titles, or by one title and 
several rights, and they have the possession in common 
though several rights, and it may be by purchase, descent, 
or prescription. 

5 Bacon Abridg. 248 citing Co. Litt. 189 A. 

Descent may be defined as the devolution of real estate 
to the heirs of an intestate, it denotes the transmission of 
real estate or some interest, bj r inheritance or mere oper¬ 
ation of law, on the death of the owner intestate, to some 
person or persons called the heir or heirs, according to 
certain rules of law. 

Adams vs. Akerlund, 168 Ill., 632, 640. 

Hudnall vs. Ham, 172 Ill., 76. 

The diagram of the family pedigree shown in record 
No. 1546, pp 11, 12, 13, gives the names of the persons 
related by blood to George A. Butler, the living ones are 
his next of kind and heirs at law on the maternal side, 
the heirs on the paternal side having already been shown 
to be extinct, R., pp. 11, 12, 13, 15. This property de¬ 
scended to the maternal heirs at the death of George A. 
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Butler, who died intestate in 1891, seized and possessed of 
this property. The inherent and essential attribute of 
the relation of tenants in common is a unity of posses¬ 
sion, in other words, the possession is undivided, the 
possession of one is the possession of all. 

Unity of the right of possession merely is all that is 
required in tenancy in common. 

Putman vs. Ritchie, 6 Paige Ch. (N. Y.), 390,398. 

“ There is no doubt that in general, the entry of one 
heir will inure to the benefit of all, and that if the entry 
is made as heir and without claim of an exclusive title, 
it will be deemed an entry not adverse to, but in con¬ 
sonance with the rights of the other heirs.” 

Richard vs. Williams, 7 Wheat. (U. S.), 116,120. 

The entry of Moses Smith, the father, was in conso¬ 
nance with his title as an heir to this property ; he made 
an entry on behalf of himself and the other heirs, and 
his possession was on behalf of himself as heir and on 
behalf of the other heirs, and the possession was main¬ 
tained by and with the consent and agreement of Cosey 
up to the time of his death. See affidavit of Moses Smith, 
the father, filed July 5th, 1899, R. No. 1546, p. 138, 139 
also pp. 40, 46, 56, 58, 62, 63, 67, 68, 70, 71. Young 
Moses Smith did not have possession, see testimony of 
John H. West his own witness R. 1546, p. 120. 

“ Entry into and possession of lands by one co-tenant is 
deemed to be the entry and possession of all.” 

Clymer vs. Dawkins, 3 How. (U. S.), 674, 689. 

The father was aware of what young Moses was doing, 
R. 1546, p. 98, and the matter was Talked about in the 
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family before young Moses took possession, R. 1546, p. 
105. 

“ Tenants in common by descent, are placed in a con¬ 
fidential relation to each other, by operation of law, as to 
the joint property, and the same duties are imposed as if 
a joint trust were created by contract between them or 
the act of a third party. * * * Being then interested 

with, and for each other, in tile property, each one is pro¬ 
hibited from acquiring rights in it, antagonistic to the 
others. Being associated in interest as tenants in com¬ 
mon by descent, an implied obligation exists to sustain 
the common interest. This reciprocal obligation will be 
vindicated and enforced in a court of equity as a trust. 
These relations of trust and confidence bind all to put 
forth their best exertions, and to embrace every oppor¬ 
tunity to protect and secure the common interest, and 
forbid the assumption of a hostile attitude by either ; and 
therefore, the purchase by one of an outstanding title, or 
an incumbrance upon the joint estate, in his own name 
will inure to the equal benefit of all, but they will be 
compelled to contribute their respective ratios of the con¬ 
sideration actually given.” 

Tisdale vs. Tisdale, 34 Tenn. (2 Sneed), p. 596, 599. 

Moses Smith, the father, having entered into the pos¬ 
session of this property under his legal right as an heir, 
and having continued to hold the possession of the same 
as heir for himself and the other heirs, by and with the 
consent of Cosey, was thereby created a trustee for Cosey 
and the other heirs by operation of law. Where confi¬ 
dence is reposed, duties and obligations arise which equity 
will enforce. Moses Smith was in lawful possession; the 
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tax deed was delivered to him while in such lawful pos¬ 
session, and it inures to the benefit of the other heirs 
upon contributing their pro rata share of its expenses. 

“ For the law will never construe a possession tortious 
unless from necessity. On the other hand, it will con¬ 
sider every possession lawful, the commencement and 
continuance of which is not proved to be wrongful; and 
this upon the plain principle that every man shall be 
presumed to act in obedience of his duty uutil the con¬ 
trary appears. When, therefore, a naked possession is in 
proof, unaccompanied by evidence as to its origin, it will 
be lawful and co-extensive with the right set up by the 
party.” 

Ricard ts. Williams, 7 Wheat. (U. S.), 59,107,108. 

“ The presumption is that possession is in subordination 
to true title.” 

Robert vs. Richards, 84 Maine, 9. 

One of the rules of equity is that one who undertakes 
to act for others cannot in the same matter act for him¬ 
self. 

“ Unquestionably, one tenant in common may oust his 
co-tenants, and claim the title to the whole adversely. 
But to constitute an adverse possession in such a case, 
the evidence must show some distinct facts tending to 
bring notice of the same home to the co-tenants.” 

Morris vs. Wheat, 11 App. Oas., D. 0., 201, 219. 

Until the heir in possession has done or said something 
which is unequivocal notice to his co-heirs indicating 
that he claims the entire property as against them, there 
can be no notice, no ouster and no adverse possession. 
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“It may be questioned whether adverse possession, with¬ 
out regard to length of time, would bar partition. There 
can be no doubt, however, that a bill in chancery lies for 
partition, notwithstanding an adverse possession, unless 
it has been continued sufficiently long to bar a recovery 
under the statute of limitations, which is not pretended 
in this case.” 

Howey vs. Goings, 13 Ill., 95, 108. 

“That one tenant in common may oust his co-tenant and 
hold in severalty is not to be questioned. But a silent 
possession, accompanied by no act which can amount to 
an ouster or give notice to his co-tenant that his posses¬ 
sion is adverse, ought not, we think, to be construed into 
an adverse possession.” 

McClung vs. Ross, 5 Wheat (U. S.), 116, 124. 

This doctrine has been repeatedly recognized by the 
Supreme Court of the United States, and is referred to in 
Clymer’s Lessee vs. Dawkins, 3 How (U. S.), 677, 690. 

No act of Moses Smith, the father, is shown from which 
the slightest hint of adverse possession could be inferred 
up to the time of his death, but on the contrary, he de¬ 
clared himself to be an heir and that he held it as an heir, 
and there can be no doubt that he acquired the tax lien 
as an heir in his lifetime; nothing occurred during his life¬ 
time that showed that his possession was adverse to his 
co-heirs, or that he had ever violated the relation of trust 
and confidence which Cosey had reposed in him. 

After the death of Moses Smith, the father, the safety 
of the common title was threatened by the Hannah suit 
already referred to, and Cosey put forth his best efforts to 
rid the property of the lieu created by the Hannah suit 
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at his own expense. He finally succeeded in securing a 
decree dismissing all the proceedings of that suit, R. 1546, 
p. 148. 

An examination of the case will show that young 
Moses Smith allowed the Hannah suit to go by default 
and depended upon the efforts made by Oosey to get it 
dismissed. See decree pro confcsso, R. 1546, p. 148. 
During the pendency of the second amended bill in the 
Hannah suit not a single word came from young Moses 
Smith, nor was a single hostile act committed by him to 
show or indicate that he held the property adversely to 
Cosey, or that the tax deed was delivered to him in his own 
right and not to his father. After the Hannah suit was 
dismissed and the bill for partition was filed, it developed 
for the first time in court and not by any act in pais that 
young Moses Smith claimed adverse possession of the 
property which he got from his father at his death. 

“ If a person maintain silence when in conscience he 
ought to speak, equity will debar him from speakingwhen 
conscience requires him to be silent.” 

Hull vs. Fisher, 3 Sumn, 182. 

Young Moses’ sole object throughout this proceeding is 
to perpetuate a fraudulent intrigue, with the aid of his 
sister, by which he hopes to defeat the right of his co¬ 
heirs in this property. The equities already mentioned 
and the fraud on the part of young Moses Smith already 
shown are a sufficient check to thwart his contentions of 
adverse possession. The appropriation of all the rents 
and profits by young Moses Smith will not establish his 
contention of adverse possession. The mere statement of 
adverse possession in the record does not in itself con- 
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stitute proof, and it is insufficient to prove the fact of ad¬ 
verse possession brought home to the other co-tenants. 

Barr vs. Gratz, 4 Wheat (U. S.), 213. 

Morris vs. Wheat, 11 App. Cas., D. C., 201,219. 

McClung vs. Ross, 5 Wheat (U. S.), 116, 124. 

Bradstreet vs. Huntington, 6 Pet. (U. S.), 402, 440. 

Speidel w. Henrici, 120 (U. S.), 377, 386. 

“ Every dispossession does not amount to a disseizin, 
especially of tenants in common. For the possession of 
one is the possession of all, unless by an actual ouster, or 
an exclusive pernancy of the profits against the will of 
the others one shall manifest an intention to hold by 
wrong rather than by the common title. But without 
such overt acts, or a sole and exclusive possession for more 
than twenty years, so that the right of entry shall be 
gone, a disseizure is not to be presumed. Actual corporal 
seizin is not necessary to enable a tenant in common to 
maintain partition.” 

Barnard vs. Pope, 14 Mass., 434, 438. 

Ten years exclusive possession under a supposed title 
is insufficient. 

Barnard vs. Pope, 14 Mass., 434, 439. 

Mere taking of rents by one co-tenant does not show 
ouster of co-tenant. 

McKneely vs. Terry, 61 Ark., 541. 

Exclusive possession, receipt of profits, and payment of 
taxes does not amount of ouster of co-tenant. 

Legorio vs. Dozier, 91 Va., 508. 




Silent possession by tenant in common is not adverse 
possession, 

Challefoux vs. Decharne, 4 Wis., 565. 

Ouster or disseizin will not be presumed from mere sole 
possession. 

Ricard vs. Williams, 7 Wheat (U. S,), 59, 121. 

Adverse possession must continue for the statutory 
period of twenty years|before it can be effective against the 
tenant in common. The possession is undivided and for 
this reason mere possession by one tenant in common 
without actual notice of ouster or disseizin brought home 
to another tenant in common prior to suit brought is in¬ 
sufficient to bar partition. Possession of property by one 
tenant in common with the agreement and consent of his 
co-tenant cannot be construed to be adverse possession. 

As long as the right of entry remains the right to main¬ 
tain a suit for partition is iutact. The right of entry co¬ 
exists with the life of the common title or until some 
overt act destructive of the common title, is unequivocally 
brought home to the other co-tenants. 

“Tenancies in common differ in nothing from sole 
estates but the blending and unity of possession.” 

2 Bl. Com. 194. 

“ And because tenants in common come to such lands 
or tenements by several titles, and not by one joint title and 
their occupation and possession shall be by law between 
them in common, they are called tenants in common.” 

Litt. 188, b. 

“The essential difference between joint tenants and 
tenants in common is, that joint tenants have the land 
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by one joint title and in one right, and tenants in com¬ 
mon by several titles, or by one title and several rights; 
which is the reason that joint tenants have one joint 
freehold, and tenants in common several freeholds. 
Onely, this property is common to them both, viz: that 
their occupation is undivided, and neither of them 
knoweth his part in several.” 

Coke Litt, sec 292. 

The rule that tenants in common hold by unity of 
possession implies more than the technical truth that the 
possession of one tenant is prima facie the possession of 
the other. The rule involves the right of each and every 
co-tenant to enter upon the whole land and occupy and 
enjoy the whole land and every part of the land and that 
co-tenants are each respectively restrained by correlative 
duty and obligation from resisting the exercise of the 
right of occupancy. 

Chancellor Kent, in Van Horn vs. Fonda, 5 Johns, Ch. 
107, says : 

“ Community of interest produces community 
of duty, and there is no real difference, on the 
ground of policy and justice, whether one co-ten¬ 
ant buys up an outstanding incumbrance or an 
adverse title to disseize and expel his co-tenant. 
It cannot be tolerated, when applied to a common 
subject, in which the parties had equal concern, 
and which created a mutual obligation, to deal 
candidly and benevolently with each other, and 
to cause no harm to their joint interests.” 

In the case of Flagg vs. Mann, 2 Sumn, 524, Judge 
Story fully approved thedoctine laid down by Chancellor 
Kent, saying that “ it stands approved equally by ancient 






and modern authority, by the positive rule of the Roman 
law, the general recognition of continental Europe, and 
the actual jurisprudence of England and America. 

A well-established principle in equity is that a person 
placed in a situation of trust or confidence with respect 
to the subject of a purchase cannot retain such purchase 
for his exclusive benefit. 2 Story, Eq., Sec. 1211,4 Kent 
Com., 871, note (c). This is a general principle, apply¬ 
ing to all persons who come within the rule that no party 
can be permitted to purchase an iuterest where he has a 
duty to perform inconsistent with the duties of a pur¬ 
chaser. Joint tenants, parceners, and tenants in com¬ 
mon, are within this principle, and therefore a joint ten¬ 
ant, co-parcener, or tenant in common is not permitted to 
purchase an outstanding title or incumbrance for his own 
exclusive benefit, or to set up such title as against his 
cotenant, but such purchase will inure to the joint benefit 
of all the co-tenants upou contributing to the expense of 
it in proportion to their respective interests. 

Van Horn vs. Fonda, 5 Johns, Ch. 388. 

Jones vs. Stanton, 11 Mo., 438, 437. 

Titsworth vs. Stout, 49 Ill., 78, 80. 

Tisdale vs. Tisdale, 84 Tenn. (2 Sneed), 596, 599. 

Funk vs. Newcomer, 10 Md., 801, 817. 

Roth well vs. Dewees, 2 Black (U. S.), 613, 617, 618. 

Freeman Co-tenancy and Partition, Sec. 154. 

The general rule as laid down in Tisdale vs. Tisdale, 
and in Van Horn vs. Fonda in the case of tenants in com¬ 
mon, is the rule iu force in the District of Columbia. 
Those cases recognize two exceptions to the general rule : 
1st, When facts wholly inconsistent with a trust are 
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clearly made to appear, and, 2nd, Where'all the parties 
hold by the purchase of different titles, even though all 
come from a common source. But the Supreme Court of 
the United States does not recognize these two exceptions 
to the general rule, the Supreme Court does recognized 
the general rule and did apply the general rule in Rotli- 
well vs. Dewees, 2 Black U. S., 613, 617, 618, a case car¬ 
ried thereto on appeal from the District of Columbia. 

Moses Smith the father being a tenant in common with 
Cosey could not in his life time acquire a title adverse to 
Cosey’s right but such title would inure to the benefit of 
all the heirs upon making pro rata contribution. The son, 
Moses Smith, lived in his father’s house during the ten 
years that preceded his father’s death ; they talked over 
the matters connected with this property; he may have 
acted for his father who was old, but the relation of 
principal and agent or trustee and agent existed between 
father and son and the son as agent had no lawful power 
to do an act inconsistent with his principal’s interest or 
his principal’s obligation and duty to the co-tenants. 

The rule prohibits young Moses Smith, being his father’s 
representative, from violating the community of duty to 
the co-heirs for the purpose of disseizure and also denies 
him as such representative the right to transgress the re¬ 
ciprocal obligation requiring his father to do nothing 
prejudicial to the interest of the co-tenants. 

The rule is that one of two or more tenants in common, 
holding by a common title, cannot purchase an outstand¬ 
ing title or incumbrance upon the joint estate for his 
own benefit. Such a purchase inures to the benefit of 
all, because there is an obligation between them, result¬ 
ing from their joint claim and community of interest, 




that one of them shall not affect the claim to the pre¬ 
judice of the other. 

Bissell vs. Foss, 114 U. S., 252, 259. 

Rothwell vs. Dewees, 2 Black (U. S.), 613. 

Vanhorn, vs. Fonda 5 John Ch. (N. Y.), 388. 

This doctrine is also approved in Turner vs. Sawyer, 
150 U. S., 586. 

The relation of trustee existed between Moses Smith, 
the father, and Cosey. The confidence between both was 
mutual and perfect. This relation of trusteeship was ex¬ 
tended to Moses Smith, the son, through the father. The 
rule of equity that one who undertakes to act for others 
cannot in the same matter act for himself applies to 
Moses Smith, the father, who was acting for the heirs in 
this matter, and also to the son, Moses Smith, who was 
acting for his father. As young Moses Smith was living 
with his father, and was acting with the consent of his 
father, he was thereby made his father’s representative, 
agent, or trustee. R,, 1546, pp. 91, 98,105. As such he 
was bound by the rules of law that apply to his father. 
His power and authority springs from his father, and is 
measured by such power and authority as his father pos¬ 
sessed. As his father was prohibited from acquiring an 
adverse title or adverse possession without notice brought 
home to the other co-tenants, so by young Moses Smith’s 
position he was prohibited from acquiring such title or 
possession. If young Moses Smith had in fact acquired 
the tax deed and the possession in his own right, the deed 
ought to show that Moses Smith, junoir, was the grantee ; 
he should have immediately notified the Lewises, the 
Diggses, and the Coseys, who were all relying upon the 
possession of Moses Smith, the father, as a protection for 











their inheritance. Young Moses Smith should have made 
it known to the heirs, that he, young Moses, had ousted 
his father, and that he was holding possession adversely 
to his father and to all the other heirs. He who demands 
equity must do equity. 

Adverse possession is not shown. The record contains 
the recital of no fact outside of the plea from which ad¬ 
verse possession can be inferred. The mere allegation of 
adverse possession in the plea does not by its inherent 
power, independent of proof, create adverse possession. 
The court ordered defendant, Moses Smith, to adduce 
evidence proving his adverse possession ; he failed to do 
so ; he was ordered to show that his pretended title was 
of such a nature as to warrant ejection proceedings, and 
in this he also failed ; he deliberately suffered himself to 
be in default. His plea was overruled because of his de¬ 
fault, and in this act of the court his contention of adverse 
possession and hostile title are wiped out. He is bound 
by the court’s ruling on his plea, and the matter of the 
plea is res judicata. 

But the face of the tax deed shows that it is a void 
tax title. A void title is no bar to partition. The ex¬ 
tinction of the paternal heirs of George A. Butler has 
been shown, and it is also shown that the parties herein 
are the only surviving heirs of George A. Butler. They 
are tenants in common, and being tenants in common, 
all have the right of entry intact, and all are construct¬ 
ively in possession, and they have a right to partition. 

Willard vs. Willard, 145 U. S., 116. 

Respectfully submitted. 

Joseph H. Stewart, 
Attorney for Alfred B. Cosey. 
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IN THE 



ALFRED B. (’OBEY, Appellant 


vs. 


MOSES SMITH 


Brief for the Appellee 


This is a suit for partition, instituted in July, 1901, 
by the above-named appellant. The second amended 
bill, filed in April, 1902, alleges that the complainant 
is entitled to seven-twelfths of the estate, partly as 
heir on the maternal side of a former owner, one CL A. 
Butler, and partly by purchase of the interests de¬ 
scending by like course of descent to other heirs of 
the said Butler, in the same line and in like degree 
with himself. It is further shown that the defendant, 
Smith, here appellee, has been for several years, and 




still is, in possession of the premises, claiming the 
same under a title adverse to that of the complainant, 
excluding the complainant from any share in the 
profits, and refusing to account to him for rents. 

The plea of the defendant sets up in himself a title 
acquired from a third party, independent of thc% title 
asserted by the complainant, and adverse to the in¬ 
heritance relied upon in the bill. By way of support¬ 
ing this plea, in accordance with the rule in such 
cases, the defendant appends to his plea an answer 
denying the charges of fraud and collusion, which are 
contained in the bill, and which constitute whatever 
apparent equity or ground of equitable jurisdiction is 
stated in the bill. 

The bill is unsworn, but the defendant swears to 
the truth of his plea and his answer (p. 8). 

To the plea, but not to the answer, the complainant 
filed a replication. 

This cause, under the title of Smith r.s. Coscy, No. 
1540, was before this court in the year 1906, upon ap¬ 
peal from a decree below granting partition in ac¬ 
cordance with the prayer of the bill. This decree was 
reversed in February of that year (26 App. I). ('., 
569). 

The record in No. 1546, if it be permissible in this 
case to refer to that, included the pleadings shown by 
the present records and a considerable body of testi- 
mouv, together with divers interlocutory actions of 
more or less materiality to the proper disposal of the 
controversy. Upon this record the then appellant, now 
appellee, raised and argued several important ques¬ 
tions, which, in the opinion of the court, are consid¬ 
ered somewhat at large and with an apparent inclina¬ 
tion in favor of the contentions made, but are not de- 
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cided. The reversal of the decree below was placed 
upon the finding that the evidence as a whole was in¬ 
sufficient to establish the title asserted by the bill, and 
was wholly wanting as to one of the facts essential to 
that title. The opinion concludes with this order: 

“The case, therefore, will be remanded, so that 
proceedings, if had, may be had in accordance 
with this opinion; however, with leave to have 
the bill dismissed if, in the discretion of the court 
below, that should be proper.” 

After the filing of the mandate upon the decree in 
No. 1546, the defendant, in accordance with the leave 
thus given, addressed to the discretion of the court 
below a motion to dismiss the bill. This motion was 
granted and a decree of dismissal entered (pp. 9,10), 
from which decree the present appeal is prosecuted. 

The record now laid before the court contains only 
the pleadings, the mandate issued in No. 1546, two 
motions, the decree of dismissal, and three depositions 
taken in the year 1892 in another cause, the relevancy 
of which to the present controversy is not made 
apparent. 

I 

The present appeal must be dismissed because the 
decree appealed from is in exact accordance with the 
mandate in No. 1546. 

The order in that case Avas that the bill should be 
dismissed if, in the discretion of the court below, 
that should be proper. The disposal of the cause was 
thus committed to the discretion of the court below, 
with an intimation that a dismissal of the bill would 
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be a proper exercise of that discretion. The court 
below, in the exercise of the discretion thus expressly 
conferred upon it, dismissed the bill. The matter be¬ 
ing positively declared discretionary, the discretion 
cannot be reviewed. And the decree of the court, be¬ 
ing in accordance with the mandate, is not appealable. 

Mackall vs. Willoughby, 6 App., D. C., 125. 

McLane vs. Cropper, Ibid ., 422. 

II 

Upon the present record the decree of dismissal 
was the only possible decree. 

It is assumed that the court will act only upon the 
record now brought up, and without reference to the 
transcript in No. 1546. 

We have, then, an unsworn bill, a plea and an an¬ 
swer, denying under oath all the material averments 
of the bill, and a replication, with no evidence upon 
either side. 

Upon such a record, the only proper action is de¬ 
cree of dismissal: 

Beals vs. R. R. Co., 133 U. S., 290. 

The replication was filed in 1902. Unless this court 
can take judicial notice that something toward the 
prosecution of the cause had been done in the inter¬ 
vening five years, then the order of dismissal is prim a 
fade, warranted upon the mere ground of complain¬ 
ant’s apparent laches and failure to prosecute. 

If the court can assume or judicially notice that 
evidence has been taken, then the propriety of the 
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order of dismissal depends upon divers' questions as 
to the diligence of the complainant, the sufficiency of 
his evidence, and like considerations, which it may be 
supposed that the court below took into account. 
Since the appellant has failed to bring up this evi¬ 
dence, it is impossible for this court, in the present 
proceeding, to examine it and test the soundness of 
the discretion exercised bv the court below. 

If the court can, in this cause, refer to the tran¬ 
script filed in No. 1546, and treat that record as 
brought anew under consideration by the present ap¬ 
peal, then there is an adjudication that the evidence 
then submitted was insufficient to sustain a decree 
for the complainant. 

If it be said that the complainant might have ad¬ 
duced additional evidence to support his bill and to 
supplement the deficiencies in the original cause, the 
answer is that he had not done so in fifteen months 
after, the decision in No. 1546, and that, independ¬ 
ently of the discretion expressly granted to the court 
below bv that decision, that court might have dis- 
missed the bill for this delay. 

As the record is submitted to the court there is no 
ground upon which the discretion of the court below 
can be questioned. If there is room anywhere for 
such question, it could be raised only by making a 
larger record, and this the appellant has not seen fit 
to do, manifestly preferring to take the judgment of 
this court upon the pleadings alone. 

Ill 

Upon the pleadings, whether with or without evi¬ 
dence, the dismissal of the action was coiTect. 
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Two facts appear upon the present record, either 
of which would warrant the decree rendered helow 
without regard to the evidence taken or to any pos¬ 
sible evidence which could be adduced in support of 
the bill. 

The first of these facts is the plea of title by the 
defendant. 

The bill itself shows that the defendant holds a title 
which is independent of, and hostile to, the title by 
inheritance asserted by the complainant. 

The plea sets up and relies upon this title in the de¬ 
fendant, and expressly pleads it in bar of the suit. 
The plea further denies that the complainant has any 
title, and the answer under oath traverses all the 
.facts alleged in the bill as constituting trusteeship in 
the defendant and an equity in the complainant. 

Where the title alleged by the complainant as 
ground of partition is controverted, a court of equity 
cannot proceed to a decree upon the merits. Either 
the bill must be dismissed or the action stayed until 
such title is established at law. This rule is ancient, 
well settled, universally accepted, and elementary: 

4 Kent Commentaries, 364. 

1 Story Equity Jurisprudence, S. 650. 

2 Daniell Chancery Practice, 1123, note. 

Howard vs. Howard, 21 D. C., 224. 

Mudd vs. Grinder, 1 App., D. C., 418. 

Walker vs. Lyon, 6 App., D. C., 484. 

Boiler vs. Clark, 19 App., D. C., 539. 

A much larger number of authorities on this point 
could be presented. Many are collected in the brief 
filed for the appellant in No. 1546. But the rule is 
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so well established that it seems sufficient here merely 
to mention it, and to suggest that the' plea in this 
record brings the case unquestionably within the 
principle stated. 

Smith vs. Butler, 15 App., D. C., 345, relied upon 
as making a different rule for this District, has no 
such effect, nor does it in any degree impair the gen¬ 
eral principle applicable to the case where complain¬ 
ant’s title is denied. On the contrary, this very case 
is cited in a later case as an authority for the dis¬ 
missal of the bill under such circumstances (19 App., 
D. 0., 539). 

The most that was held in Smith vs. Butler is that 
where the complainant’s title, is denied by plea the 
court may inquire into the character of the defense 
and ascertain whether or not the adverse title set up 
is apparently good and is pleaded in good faith. It is 
not held that the court must do this, or that it must 
entertain the suit, or that it may not, in its discretion, 
dismiss the bill. 

In this instance the defendant pleaded a title pur¬ 
chased from the District of Columbia under the laws 
for the collection of taxes; such a title is prima facie 
valid, and, under the statute of 1887, must be ac¬ 
cepted as good and sufficient until it is shown to be 
defective. Here the title pleaded is not even ques¬ 
tioned, and, if it had been, it would still have been 
within the discretion of the court, if not actually the 
duty of the court, to dismiss the bill and remit the 
controversy to a law court. 

Independently, therefore, of the discretion ex¬ 
pressly conferred by the mandate of the court below, 
that court had discretion, upon general principles of 
equity practice, to dismiss the bill because of the con- 


* 





8 


troversy as to the title, and this inherent discretion, 
having been exercised, the matter is not subject to re¬ 
view on appeal. 

Upon this ground alone, if it were the only ground 
shown by the record, the decree should be affirmed. 
To reverse that decree would be to review the discre¬ 
tion of the court below in a matter which must be 
conceded to be purely discretionary. Such action 
could not be taken without holding that a court of 
equity is not only competent to try a question of title, 
but. is bound to do so when such question is raised, 
and that it is reversible error for that court to remit 
that kind of eontroversv to trial at laAV. A holding 
of that character would be so manifestly and so radi¬ 
cally at variance with the ancient rule on the subject 
that the impropriety of reversing this decree seems to 
warrant no further argument. 


The decree appealed from is correct because the bill 
shows that the case is not one of equitable cognizance. 

The decree recites that it appeared 

“To the court from the record herein that the 
complainant is not in possession of the property 
in his said bills mentioned, and sought to be par¬ 
titioned, and that the defendant, Moses Smith, is 
in possession thereof, and claiming the same ad¬ 
versely to the said complainant under an inde¬ 
pendent and hostile title.” ~(p. 11.) 

Upon this finding the decree purports to proceed to 
dismissal. 
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Independently of this finding the same facts ap¬ 
pear on the face of the pleadings. Indeed, the bill it¬ 
self states substantially these very facts. 

The bill alleges that one Moses Smith, now de¬ 
ceased, who was the father of the present appellee of 
the same name, in his lifetime, and prior to Febru¬ 
ary, 1900, took possession of the premises sought to 
be partitioned, and held such possession, collecting 
all the rents and profits thereof until his death in the 
month mentioned; that after the death of Moses 
Smith, the father, the appellee, Moses Smith, the son, 
assumed the same possession, and has since held the 
same, collecting the rents, excluding the complainant 
from any share therein and refusing to account there¬ 
for to the complainant; and that the elder Smith 
bought in an outstanding title to the property, under 
which the junior Smith claims to hold the premises. 

The plea and the answer deny the possession of the 
elder Smith, and the alleged purchase by him of the 
tax title, and aver that Moses, the son, present appel¬ 
lee, took possession of the premises in his own right 
in January, 1899, and bought the title in his own 
name, for his own benefit, and with his own funds, 
in October, 1899, in the lifetime of the father and be¬ 
fore the casting upon him of the descent imputed to 
him by the bill. 

Both parties, therefore, agree that the complainant 
is not, and never has been, in possession of any part 
of the premises; that the defendant is, and for almost 
nine years has been, in actual possession and receipt 
of the rents; that the defendant has a title, apparently 
paramount to that asserted by the complainant ; and 
that, upon the strength of this title, the defendant ex¬ 
cludes the complainant from the possession and from 
any share in the profits. 
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Not only does the bill fail to allege seisin in the 
complainant, but it affirmatively shows that he is out 
of possession. The very gravamen of his complaint 
is the exclusive occupation of the premises by the de¬ 
defendant and the wrongful dispossession of the 
complainant. 

If all this is true, it is-a plain case of ejectment, 
and nothing else, and the remedy is at law. By stat¬ 
ing himself out of possession the complainant states 
himself out of a court of equity. 

That seisin in the complainant is essential to the 
maintenance of a suit for partition, is universally 
agreed, except so far as the common law is modified 
by local statutes. 

Freeman on Cotenancy, Secs. 447, 449. 

Coke on Littleton, 167a. 

Bonner vs. Proprietors, 7 Mass., 475. 

Barnard vs. Pope, 14 Mass., 434. 

Clapp vs. Bromagham, 9 Cowen, 530. 

Jenkins vs. Van Schaik, 3 Paige,, 245. 

Warfield vs. Gambrill, 1 Gill and J., 503. 

This rule is established in this District: 

Moore vs. Shannon, 6 Mackey, 157. 

Barrett vs. Byrne, 21 D. C., 274. 

Where one of two tenants in common occupies the 
property to the exclusion of his cotenant, the only 
remedy of the latter is ejectment. 


Jennings vs. Webb, 20 D. C., 317. 
S. C., 8 App., D. C., 43. 
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“Proceedings for partition were not designed 
as an alternative remedy with the action of eject¬ 
ment. It was always necessary at common law, 
and is still essential under most of the American 
statutes, that the applicant for partition be ac¬ 
tually or constructively in possession of the real 
property sought to be divided. If it be held ad¬ 
versely to the applicant he must first establish 
his right by an action to recover possession.” 

Freeman on Cotenancy, Sec. 447. 

That one of several cotenants may disseize the 
others and put them to their action of ejectment, is 
beyond doubt. Such a disseisin is effected and evi¬ 
denced by the very facts which are set out in this bill, 
the taking of exclusive possession, refusal to share 
the occupation, and to account for the rents and 
profits and a fortiori by buying in and claiming un¬ 
der a hostile title. 

Barnard vs. Pope, supra. 

Peaceable vs. Read, 1 East, 574. 

Doe vs. Bird, 11 East, 49. 

Clapp vs. Bromagham, supra. 

■ Freeman on Cotenancy, Secs. 235, 236, 238. 

Doe vs. Prosser, Cowper, 217. 

Hellings vs. Bird, 11 East, 50. 

Sigler vs. Van Riper, 10 Wendell, 419. 

Phillips vs. Gregg, 10 Watts, 158. 

Carpenter vs. Thayer, 15 Vt., 556. 

Roberts vs. Moore, 3 Wall., Jr., 297. 

% 

Where one cotenant enters under a deed which pur¬ 
ports to convey to him the whole of the estate, such 
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entry is an assertion in himself of title to the whole 
and amounts to a disseisin of his contenants. 

Freeman on Cotenancy, Sec. 224. 

“Although the entry of one is, generally speak¬ 
ing, the entry of both, yet if he enter claiming 
the whole to himself, it will be adverse.” 

Lodge vs. Patterson, 3 Watts, 77. 

Bradstreet vs. Huntington, 5 Peters, 445. 

Clymer vs. Dawkins, 3 How., 689. 

It is submitted, thereore, that the bill was properly 
dismissed because it is nothing, more than a bare 
ejectment bill. 


V 

The bill states no ground of equitable jurisdiction. 

The title asserted by the complainant is a purely 
legal one by descent at common law. The title 
pleaded by the defendant, and upon which he relies to 
defeat the complainant’s claim, is likewise strictly 
legal in character. The conflicting claims present, 
therefore, only questions of common law and involve 
nothing of an equitable nature. 

As ground for invoking the jurisdiction of equity, 
the bill undertakes to suggest certain elements of al¬ 
leged fraud and supposed trusteeship. 

The fraud, as conceived by the complainant, con¬ 
sists solely in the fact that the two Smiths, father and 
son, have refused to share the possession with the 
complainant, or to account to him for the rents, and 


have thus and thereby deprived him of his due share 
in the estate. 

It is not pretended that any contrivance, deception, 
or other form of actual fraud was, or is practised by 
either of the Smiths, but only that they have failed in 
the duty of accounting. However wrongful this may 
be, the mere refusal to pay money, even when money 
is due, is not fraudulent; and such a dereliction is not 
made a fraud, nor is it sufficiently characterized as 
a fraud by the simple device of calling it fraudulent 
and using an abusive adverb. 

The suggestion of trusteeship is grounded solely 
upon the averment that Moses Smith, the father, 
bought in the outstanding tax title as a cotenant, and 
for the benefit of his fellows in title, whereby not only 
the father but the son, the present defendant, became 
a trustee for all the persons who might appear to 
have any interest in the estate. 

No express trust is charged, nor is it suggested that 
the elder Smith agreed to take as trustee, or that he 
or his son ever professed to hold this title in trust. 
On the contrary, it appears by express averment of 
the bill, and by necessary inference from other aver¬ 
ments, that both the Smiths have disclaimed any 
trusteeship, and have claimed to hold the tax title in 
hostility to the inheritance. 

Nor are any circumstances shown from which it 
might be inferred that the Smiths, or either of them, 
intended or understood the purchase of the tax title 
as a purchase in trust for the great body of their 
remote relatives who appear to have been entitled to 
share in the inheritance, that large tribe of Butlers, 
Diggses, Coseys, Lewises, and Smiths, whose names 
are set out in the bill as the descendants in various 







degrees from the propositus. It is expressly alleged 
that, at the date when Moses Smith, the elder, bought 
this title, he had been in possession of the property 
for eight or nine years, and that he had for the whole 
of that period collected and retained'the rents, (p. 4.) 

The averment of trusteeship, then, is^iiomore than 
the assertion that, as a matter of law, Moses. Smith, 
by purchasing a title adverse to the alleged inherit¬ 
ance, became, necessarily, and by the mere fact of so 
purchasing, a trustee for all persons whose interest 
in the property might appear. No actual trust is pre¬ 
tended, but only that 

“The purchase of the said tax title by Moses 
Smith, as trustee for the heirs in his lifetime, 
enures to the benefit of- all the heirs of George 
Augustus Butler upon their contributing their 
pro rata share of the expense of the purchase.” 
(p. 4.) 

The trust so arising, conceding pro argumento the. 
soundness of the assumption underlying this aver¬ 
ment, is a trust arising by mere operation of law. And 
such a trust arises not only by operation of law, but 
by operation of law as distinguished from equity. 
There is nothing of equitable character in the legal 
principle relied upon, nor is it of equitable origin. 

The rule, that the purchase by a cotenant of an out¬ 
standing title enures to the benefit of his fellows in 
title, so far as such a rule exists, is a rule .of J^he_eom- 
mon law, established by the common law, and admirn ~" 
istered by common-law courts. 

If such a purchaser is in any sense a trustee for 
his cotenants, it is by virtue of the assumed legal 



principle that his purchase enures to their benefit, 
and not at all by reason of any principle of equity, or 
in any sense of the term which is accepted in equity. 
A cotenant in possession of the property may be 
called a trustee just as any other bailiff or agent may 
be called a trustee, but the trust so imputed is of legal 
creation and not of that class peculiarly cognizable 
in equity. If such a cotehant wrongfully repudiates 
or evades the obligations of his position, or unlaw¬ 
fully engrosses the common property, he violates only 
a legal duty, and he is no more a trustee, in any 
proper sense of the word, than is any one else who, 

a 

without right, seizes, occupies, or retains the land or 
goods of another. In such eases the remedy is at Iuav, 
and the rule is not altered by saying that one, who is 
wrongfully in possession of the plaintiff’s property, 


holds it in trust for the rightful owner. An action of 
ejectment cannot be converted into an equity cause 
by merely calling the disseisor a trustee any more 
than equity can be given jurisdiction in cases of re¬ 
plevin, trover, and assumpsit by professing to enforce 


in favor of the plaintiff the same kind of constructive 
trusts raised by the law against the same sort of 
wrongdoers. * 

It does not, then, help the case at all to say that 
the defendant is, by construction of law, a trustee for 
the complainant. Assuming that the elder Smith’s 
entry upon the land and his purchase of title fixed 
upon him a trust which neither he nor his son, after 
descent cast, could shake off, the fact remains that 
the defendant is a trustee because the common law 
makes him so, and not at all by reason of any princi¬ 
ple of equity. Since his duty to share the inheritance 
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with Cosey is a legal duty, and one enforcible at law, 
the remedy is solely at law. In such a ease the rem¬ 
edy is plain, adequate, and complete, and there is no 
ground or coming into equity. 


Nor does the demand for an accounting afford 
ground of jurisdiction in equity. The accounting 
prayed for is one that grows out of the complainant’s 
alleged right to possession of the premises, and is 


merely incidental to the substantial relief sought—the 
recovery of possession. The account sought is of 
rents and profits, which it seems the defendant and 


his father have exclusively appropriated, and no cred¬ 
its are admitted. Nor is it pretended that the com¬ 
plainant or any others of the alleged heirs have con¬ 
tributed anything to the purchase or maintenance of 
the property, or that they have ever offered to reim¬ 
burse either of the Smiths on account of the purchase 
of the tax title. In such a case the suggestion of such 
accounts does not suffice to draw into a court of 
equity a controversy which is essentially legal in 
character. 


An ejectment bill cannot be sustained by adding a 
prayer for an accounting, or some other form of 
equitable relief as an incident to the principal relief 
prayed: 


Hipp vs. Babin, 19 How., 271. 

Ellis vs. Davis, 109 II. S., 493. 

Killian vs. Effinghaus, 110 U. S., 568. 
Reversing S. C., 1 Mackey, 247. 


A bill to set aside a jurdieial sale of land on the 
ground of the nullity of the proceedings, and to ob- 
. tain an accounting for rents and profits, cannot be 








maintained in the Federal courts, the remedy being 
by ejectment and a suit for mesne profits. 

I 

Lewis vs. Cocks, 23 Wall., 466. 

McQuiddy vs. Ware, 20 Wall., 14. 

Jenkins vs. Hannan, 26 Fed. Rep., 657. i 

1 

i 

* i 

If the defendant is not entitled to the possession, 
the complainant can recover the rents unlawfully ap¬ 
propriated upon a count for mesne profits in an ac¬ 
tion of ejectment, or by an independent suit in tres- j 
pass, or, perhaps, assumpsit. 

The right to maintain an action of account is ex¬ 
pressly conferred upon cotenants by, the Stats. 4 and 
5, Anne., cli. 16, and assumpsit lies to the same end. 

! 

Freeman on Cotenancy, Secs. 270, 280, 281, 
282, 283. 

Jones vs. Harraclen, 9 Mass., 540. 

Piquet vs. Allison, 12 Mich., 329. 

Gill is vs. McKinney, 6 Watts and S., 78. 

Dyer vs. Wilbur, 48 Maine, 287. 

Brinckerhoff vs. Wemple, 1 Wendell, 473. 

And equity will not assume jurisdiction where the 
accounts are all on one side and are very simple. 

Gloninger vs. Hazard, 42 Pa. St., 403. 

Unless the accounts are intricate, or discovery 
necessary, or some other sufficient reason shown, a 
court of equity will not assume jurisdiction for the 
sake of an accounting. 

Jewett vs. Bowman, 29 N. J., Eq., 174. 
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The mere complexity of the accounts is not a 
round for equitable cognizance. 

Hipp vs. Babin, 19 How., 271. 

Boot vs. Bwy. Co., 105 U. S., 189. 

Lord vs. Whitehead, 24 Fed. Rep., 801. 

“In all cases where the plaintiff holds or 
claims to have a purely legal estate in land, and 
simply seeks to have his title adjudicated upon, 
or to recover possession against an adverse 
claimant, who also relies upon an alleged legal 
title, there being no equitable feature of fraud, 
mistake, or otherwise, calling for the application 
of equitable doctrines, or the granting of pecu¬ 
liar equitable reliefs, the remedy at law is ade¬ 
quate, and the concurrent jurisdiction of equity 
does not exist. A suit in equity, under its con¬ 
current jurisdiction, will not be maintained to 
take the place of the action of ejectment, and 
to try adverse claims and titles to land, which 
are wholly legal, and to award the relief of a re¬ 
covery of possession.” 

Pomeroy, Equity, Jurisp., Sec. 177. 

“Cases in which the remedy is' a mere recovery 
of monev do not ordinarily come under the con- 
current jurisdiction. * * * Even when the 

cause of action, based upon a legal right, does in¬ 
volve or present, or is.connected with, some par¬ 
ticular feature, or incident of the same kind as 
those over which the concurrent jurisdiction or¬ 
dinarily extends, such as fraud, accounting, and 


the like, still, if the legal remedy by action and 
pecuniary judgment for debt or damages would 
be complete, sufficient, and certain—that is, 
would do full justice to the litigant parties—in 
the particular case, the concurrent jurisdiction 
of equity does not extend to such case. For ex¬ 
ample, whenever an action at law will furnish an 
adequate remedy, equity does not assume juris¬ 
diction because an accounting is demanded or 
needed; nor because the case involves or arises 
from fraud; nor because a contribution is sought 
, from persons jointly indebted; nor even to re¬ 
cover money held in trust where an action for 
money had and received will lie.” 

Pomeroy, Equity Jurisp., Sec. 178. 

The objection that the case stated in the bill is not 
one of equitable character, is jurisdictional, and will 
be raised by the court, sua sponte, though not sug¬ 
gested by demurrer or answer. 


Parker cm. Lake, etc., (’o., 2 Black, 545. 
Lewis rs. Cocks, 23 Wall., 470. 


For these several reasons it is submitted that 
either the appeal should be dismissed or the decree 
should be affirmed. 

Charles A. Keigwin. 

Charles W. Fitts, 

f 

Solicitors for the Appellee. 





